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KIME'S LAW COMPErorUM, 



FOR 1849 



ABATEMENT. 



The lavr is well settled, thftt if a woman is sued while 9ole and 
marries during the pendency of the suit, she cannot pte&d ^the superve- 
nient coverture in abatement. — HaUman v. Buckmaster^ 3 GitnuuCs R.^ 
0«498. IIU. (1847.) 

^ (Treat, J./citerf GouJd's PL, 263, sec. 87 ; 1 ChiUy*a PI, 484 ; King 
r^.Jimes,2Lord Raymond, 1525.) 

It is no answer to a plea in abatement, alleging, that the defendant 
wte dead at the oommeocement of the suit, that in the progress of the 
suit he i^peared by attorney, as a dead man, cannot appear by attorney. 
^-"JUaaaey v. Sieel^s Adm*r 11 Alabama R., p. 340. (184Y.) 



ACCIDENT— RAILROAD. 

« 

, Where» in oonsequenoe of the ne^e«l of Ae ueott of a rail i» ay 
company to ohain or put blocks under tke wheels- en cains left 8landii\g 
Vm a traek, coBstnioleid on a pier used as a public highway^ one, whi 
was oroseing the tmck at a p(»nt over which it wa^oeoessary for him to 
{MMB in order te reach his vessel, moored to the finr/isi during a dark 
night, and without any fault on his paft« nm over and seriously injured 
by the cars, which bad been put in motiea by, a sUoog win^ he will be 
•ntilled to reoevet damsi^en to the esteot of tlie iojui;y sustained. 
Srmm v. Fo n lcto ^rsan RaihoaA Cenyapj^ B Motmitn*^ Xa. R., p. 
45. (1847.) 

TOL. IX. 1 



2 ADMUVISTBATORy ETC. 

(Schmidt ^ Rosdius died CivU Code, arts. 2294^ 2295, 1928, sec, 
8; 11 TouUler, No. 121, p. 153; Merlin's R.y vol, 26, verbo Qwuu 
Delit ; Domain toL, 1 h, 2, lit. 8, ^ec. 4 ; Ibid, tit, 9, De^ EngagemenSf 
<f«c., pardes caafortuUs ; 2 La.^ 78 ; 7 La., 575 ; Graham on New Trials^ 
. 417 ; Sayer's Law of Damages, 214 ei seq, ; 2 Wilson, 205 ; 2 PTcnd., 
432 ; ,17 Mass., 503 ; 9 Serg, ^ Rawle, 94 ; 2 il/ifccn, 255 ; 2 HiU, (S. 
C.)573; 4 jHawwiond, 500, 514 ; Wrighty 60S; 4 PFcwA. C. C, 106; 
4 Serg, * i2aw&, 15 ; 7 jMiwj., 187 ; 7 Cowen, 485 ; 6 Petersd. Abridg., 
634.) . , , 



ACCOMMODATION ENDORJSft tt. 

Where a maker of a note executes a mortgage on his property to m- 
demnify his accommodation endorsers on the note, the holder of the note 
will be entitled to the benefit of the mortgage, and may m Equity sub- 
ject the mortgaged property to the satisfaction of his debt, nor can the 
endorser by a release of the mortgage deprive the creditor of that 
righ^. — Dick et aL v. Mawry, 9 Smedes ^ Marshall's R,yp, 448. Miss. 
(1848.) 

(Thachsr, J.| cited 1 Story lEq,, 481, sec, 502 ; 6 Smedes 4* Mar» 
than, 139.) ^ 



ADMINISTRATOR. • 

' • - ■• • • 

The principle of the rule, that where a person becomes a surety in 
a note to be used for a particular object^ the principal cannot divert it 
from that object without the surety's assent ; applied as between the 
principars administrator and the surety, in favor of the latter, to* the 
* proceeds of such a note remaining in the principars hand at bis death. 
The Bidministrator's claim to retain the proceeds is no better than 
that of the intestate would have been if he had been living. — Lee v. The 
Highland Bank, 2 Sandford's Ch. R,, p, 311. N, Y, (1847.) 

r 

The bill was filed by Leonard Lee on the 12th day of April, 1844, 
' against the Highland Bank, and John W. Browh, Esq.; as adniinistrator 
o of Gilbert Ogden Fowler, late of the village of Nelvburgh, deceased ; 
praying t6 have a note delivered up and cancelled. The note was fbr 
$1500, dated December, 27thi 1843, and payable the first of May en- 
suing ; Was made by the complainant, payable to Mr. Fowler, endorsed 
by him, and was discounted by the Highland Bank, on the day of its 
date. ' The bank received from Lee the discount on the note, and deliv- 
ered -tohim their draft on a* New York Bank for the f 1.500. It being 
found In "Mt. Fowler's roc«w after bis death the same evening, endo^sed 
by Lee, it was returned to the cashier of the bank by Mr.' Fowler's srin 
and was never used. 



ADMINISTRATOR. 'S 

The opinion of the Court stktes all the other facts that were deemed 
material. 

SlevenSy for complainant. 

Reeve if Reynolds^ for the defendants. 

The Assistant Vice-Chancellor. — The Highland Bank having re- 
ceived the draft issued upon discounting the note in questicn, the same 
day that they parted with it, have very projjprly left the controversy to 
be .settled between the complainant and the administrator of Fowler. The 
case has beon argued on the footing that the draft, which was in Fowler's 
possession at his death, had come to the hands of the administrator. 

On. this basis, 1 think there will be no difficulty in arriving at a re- 
sult which will be equitable in regard to the remarkable circumstances 
of the case, as well as conformable to established principles. 

The facts are involved in much obscurity by the sudden death of Mr. 
Fowler. The transaction was not a mere exchange- of notes, which of 
itself implies mutual benefit and accommodation. This is shown by 
Lee's paying the discount on the note to the bank, and delivering to 
Fowler a draft for the whole $1500, and by the admission in the answer 
that Lee made his note and procured the draft solely for the accommoda-^ 
tion and benefit of Fowler ; while there is no pretence that Lee was to 
be benefited in any manner by the operation. 

I take these facts to be established. Mr. Fowler, being confined to 
his room by sickness, sent for the complainant and procured him to give 
a note for 91500, payable to Fowler's order, to take it to the Highland 
Bank at Newburgh, of which Fowler was president, have it discounted, 
pay the discount, take the $1500 in a sight draft of that bank drawn on 
a New- York Bank, and deliver the same to Mr. Fowler. This was all 
done for Fowler's sole benefit and accommodation. 

The object which Fowler had in view, and for the^romotion of which 
the complainant thus lent his credit, is stated in the bill ; and 1 think it 
is substantially proved by the circumstances and the testimony of Isaac 
V. Fowler. The latter says his father was to pay to one of the heirs o/ 
his deceased brother-in-law $1500 on the occasion stated in • the bill, or 
one not materially variant ; and-that on the 24th of December, his father 
told the witness that he would send to the witness in New. York, by the 
middle of that week, a draft for $1500 to pay to that heir. 

This draft procured for Fowler by the complainant, was obtained on 
Wednesday of that week. It was drawn on New- York on a letter sheet, 
so as to be sent by mail. The coincidence of circumstances, in the 
absence of proof of any other occasion y>r objeot which Fowler had for 
such a draft, leads to the conclusion, that it was obtained for the specific 
purpose of being remitted to his son, and paid to his brother-in-law. 

It is not probable that Fowlc* made his request of the complainant^ 
without informing him at least in general terms for what he wanted the 
accommodation, and I am bound to infer that he stated the object truly. 
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4PMI|1.ISTRATQB. 



Hia death tlie aame eveningi wbile the draft still laid upoo hia:table^ 
in his sick room, prevented its ever being applied to the intended objept* 

The complainant there£)re by the note in question, became the surety 
for Fowler, to raise money and obtain a draft for a specific object and 
purpose. The money was raised and the draft procured, but owing to 
Ihe sudden death of the principal, it neVer was applied to that object. Pot 
the determination of the point, it is deemed to be remaining in the hands 
of the administrator of the principal. 

And the question is, which has the better right to the draft, in equity,; 
the Qomplainant, in order to withdraw tha note he l^nt, or the admioi^tra- 
tor^ to- distribute it among ^He creditors 6f Fowler ? 

Thqre can be but one answer to this queartion in the forum of coQ- 
scienee ; and the law concurs in that respoitae. The administrator's 
claim is no better than Mr. Fowler's would have been, if ho had lived, 
and instead of using the draft for the purpose intended, had repudiated 
that intention, and taken it to the bank and sought to apply it on some of 
bia current liabilities there. 

When a person becomes the surety for another in a note, to be usedior 
H particular object or purpose, the prbqpai cannot divert it from that 
object, without the surety's assent. And if he <Jo so divert it, neitJ^r hs, 
nor any ope with notice of the diversion, can maintain any action upon 
it, or set up any right by virtue of the transaction. 

This principle will be found in DennUlon v. Bacon^ 10 Johns, ^ 193; 
Warden v. Hughes, 3 Wend^y 418; Brown v. TaJber^ 5 Wend.^ 566; 
WmdhuU V. IblmeSy 10 JoAn*., 231; SkildingY. Warren^ 15 Johns., 
270 ; Beers v. Culver, 1 Hill, 589 ; Grandin v. LeBo^^ 2 Paige, 509. 

In Bonser v. Cox, 4 Beamn^ 379, 384.; 5. C, 5 L<md. Jurist, 164, a, 
John Cox made a joint and several promissory note with Richard Co^ 
to Messrs. Monells, for which the Monells were to advance the amount to 
Richard by two drafts at three months e^ch. Instead of advancing th^ 
drafts, they made the advance in cash immediately. Ijord Lakgdaui; 
Master of the Rolls, held that John Cox, the surety, was thereby dis- 
charged. He also* held tha^t it made no diftereoce, if it were shown that 
the money was applied for the purposes intended by the surety. 

On these grounds, I am satisfied that the administrator of Fowler is 
not eQtitled,tQ retain the draft as against the complaia^mt ; and the bai^ 
baving received it, they must deliver up the note in question to the com- 
plain^nt. They must also refund to him the sum paid by him for the 
discount of the Bole» 

The decree must be without costs. Mr. Brown was acting as ad- 
miniatrator, and could not with safety relinquish the claim without t^ 
miction of a .Court ; while the other, defendants s^ood in the situatiop oif 
stakeholders, ready to yiel4 to either party with the assent of the otber» 
and jocapable of decidiog the nice qui^ation at issue between them* ' 



ADMINI^TRATOa — SEClTRltT, ETC. 



ADMINISTRATOR DE BONIS NON: 

An administrator de bonis non of a solvent estate, can only recover 
from his predecessor, whether he has been removed, or has resigned, thd 
assets which remain in his hands, in specie, unconverted. A settlement 
of his administration can only be made between him and ihe distributees, or 
legatees of the estate. — Nolly v. WUkins, 11 Alabama R*tp* 872. (1847.) 



ADMINISTRATOIU^ECURITY. 

Where an appeal has been entered by the intestate in his life tim^i 
and the security, good at the time, becomes insolvent pending the appeal, 
the administrator of the deceased is not bound to give additional security. 
-^Latimer et als v. Adm^rs of Ware, 2 Kelly's R,^ p. 272. Ga. (1847.) 

Motion to compel the defendants to give additional security on the 
appeal entered in this case by^heir intestate in his lifetime. Heard before. 
Judge WftiOHT, in Floyd Superior Court, October Term,*1846. 

Motion overruled in the Court below, assigned for error. 
For the facts, see the opinion of the Supreme Court. 

Hansellf^or the plaintiffs in error. 

Hooper ^ Mitchell^ and Akin, for the defendants. 

By the Court — Lttmpkin, J., delivering the opinion. 

The plaintiffs in error recovered a judgment against Robert Ware, 
who entered an appeal, in terms of the law, giving security which was 
deemed amply sufficient at the time. Ware died pending tne appeal, 
and a motion \^s made, at the last October term of Floyd Superior 
Court, to compel his administrators to give additional security, on the 
ground, that the original security had become insolvent, or failing to do 
so, to have the appeal dismissed. Judge Wright refused the applica- 
tion, "and this is now assitrned as error. 

An appeal being a proceeding unknown to the common law, we must 
look to our own Statutes for guidance in this question. It provides that 
either party, plaintiff or defendant, boing dissatisfied with the verdict of 
the jury, may enter an appeal, *^ provided .the person or persons so 
appealing shall, previous to obtaining such an appeal, pay all costs which 
«hall have arisen on the former trial, and give security for the eventual 
condemnation money, except execiUors and administrators, who shall not 
he liable to give such security, ^c.^^ — Prince, 420. • 

Is it not manifeF*ly absurd, to exempt tho roprosontative of an estate 
irom giving any security whatovei v hen the rippral is entered by him, 



6 '* ADMUnSTRATOK — ^SECUIUTy. 

and to hold him bound to do so, because the security becomeflf u.fM^lvent ' 
which was given by the testator or intestate in his lifetime ? It is true, 
that the rules of Court declare, that " if the security, good at first, 
becomes insolvent pending the appeal, the party appealing shall give , 
other good security in the discretion of the Court, or the appeal shall be 
dismissed." HoicIikisSy 943. But this rule must be construed in refer- 
ence to jhe existing laws of the State; and the Judges who framed it 
will not be presumed to have intended it to apply to administrators and 
executory. Even if interpreted literally, as it is insisted it shall be, it 
does not embrace the present case ; it exacts additional security from the 
" party appealing" only ; whereas this call is made, not on the original 
defendant who entered the appeal, but upon his representatives. Did it 
become necessary to do so, we should unhesitatingly uphold the judiciary 
act exempting executors and administrators from giving security, and set . 
aside the rule as bench law. We are of the opinion, however, that there 
is no repugnance between ihem. 

Why should these administrators be required to give security ? Th6 
creditors of the estate are entitled to nothing beyond the assets. That 
th^se will be safely kept and legally and faithfully distributed, they have 
ample security upon the administration J)ond. Surely it cannot be 
expected that the administrators will involve themselves or theiir friende 
in personal liability apart from the correct administration of the estate. 
Trustees are never required to go further than to give security for the 
proper management and appropriation of the trust fund. 

There i§ good reason in requiring the party himself, if in life, to 
Btrengthen the appeal bond, before he should be allowed the jjrivilege of 
litigating his rights longer ; he might waste his property and leave his 
creditor virtually remediless even with a judgment in his favor. But 
this the administrators cannot do ; they have already given security 
well and truly to administer the goods, chattels and credits of their 
Intestates, and to deliver and pay over the same to such persons as are 
entitled to the same according to law. — Prince, 228. 

Were more than this demanded, all prudent persons would either 
decline undertaking the office of administrator, already too onerous, or 
else they would forbear or refuse to prosecute beyond the first trial, the 
just claims of their intestate, rather than incur the risk which it would 
involve. Justice to the rights of widows and orphans, as well as credit- 
ors, forbids such a decision. 

It is contended, and with a good degree of earnestness, that by 
adopting the foregoing views, the plaintiff* is placed in a worse situation 
by the death of the defendant than he wo^ld have been had he lived ; 
that had the debtor survived, he could have been forced to give additional 
security, whereas his substitutes are relieved, notwithstanding they may 
continue the controversy which he left pending at his death. 

Perhaps, after all, there is some confusion in respect to the legal 
maxims. Actus Dei nemini facit injuriam — ^that no ona shall be in. 
jurqd through the act of God. Now it is true, and it would be un- 
reasonable if it were otherwise, that those things which are inevitable . 
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as storms, tempests and lightning. Which no in'dustry car. avoid, no 
policy prevent, something in opposition .to the act of nian, shall not 
operate to the prejudice of those to whom no laches can ba imputed. 
Thus if a sea-bank, or wall, which the owners of particular lands are 
bound to repair, be destroyed by tempests, without any de&ult in such 
owners, the commissioners of sewers may order a new^ wall to be 
erected, at the expense of the whole leveL^ — Rex v. Somerset^ CommiS" 
simUrs of Setoers, 8 T, i2., 312. 

So, also, where land is surrounded suddenly by the rage or violence 
of the sea, without any default of the tenant, or if the surface of the 
meadow be destroyed by the eruption of a moss, this would be no waste^ 
but the act of God ; that vis major for which the tenant is not responsible* 
— Simmons v. Norton^ 7 Bing,^ 647. 

Again, if the condition of a bond was possible at the time of making 
it, and becomes impossible by the act of God, the obligor shall be excused ; 
as if a lessee covenants to leave a wood in as good plight as the wood 
was at the time of making the lease, and afterwards the trees were 
blown down by a tempest, he is discharged by his covenant. — 1 Reports^ 
98. 

So much for the illustration of the rule. • On the other hand, it can- 
not be disputed that death is one of those dispensations of Providence 
which occasions frequently, not loss merely, but absolute ruin, to inno^ 
cent sufferers. Take the case of landlord and tenant : where the 
premises are destroyed by fire, the latter is liable to the payment of rent 
until the tenancy is determined, although the landlord is not bound to 
rebuild, notwithstanding he has recovered the value from an Insurance 
office. — Paradine v. Jane, Aleyn, 27. 

By the common law, the death, of a sole party to a suit pending the 
proceeding, was always productive of delay and expense by the abate- 
ment of the action. In personal actions the right itself is forever gone. 
Where credit is (extended not upon the property, but the probity of the 
debtor, his death, which is the act of God, takes from the creditor all 
hope of reimbursement ; so that were it true as urged by the plaintiff 
in error, that under this construction, by the death of Ware he is placed 
In a worse condition than he was before, still that would interpose no 
l^al objection to the doctrines. And, whatever else may or may not 
inflict an injury, it is our province to see to it, that the law works no 
wrong in our hands. Hiat actus curia memtnem gravabU. 

The judgment of the Court below must be affirmed, 

/ 
t • 

AGENT. 

An agent who admits money in his hands belonging to his principali 
18 liable hr interest thereon from the time he received it. 

He who has fraudulently received, or wrongfully detauis the money 
of another, is chargeable with interest thereon from the time ne received 
it. — Anderson ei al. v. The State of Georgia.^ 2 Kellfs R., p, 370. Gu* 
(1847.) 
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(N1S8BT, J.» cit^ Dodge v. Perkms, Fidc.y S66 ; Wed^ v. i2fM% 
IS M€ts8.f2lS ; Wooiv. tlobms, 11 Me^s,, 504 ; TAe CommcmoeaUh r* 
Crev'wr^ S BiniiM 1^1 ; 6ti^ t. Mayaard, 5 Johns,, BQ ; 7^ P^op^ v. 
Gasherne.9 9J^akns,f 71 ; Greenly v. Hopkins, 10 fFend., 96 ; Crawford 
¥. ir?7&^, ^DalL, 289 ; Simgeriand v. Su^or^ ld/a^9».> 296 ;' ^roum 
V. Cam^beli, I S. 4* £.^ 179.) 

When a party, dealing with an agent, takes his promissory note, with 
a knowledge of his agency, and of the liability of the principal for th6 
debt for which the note is given, he thereby discharges the prindipal ; and 
the contract cannot be afterwards rescinded, and a new one made, by 
which the principal will be bound, without his knowledge and assent. 
Paige ▼. ^me ^ aL, 10 Metcd^s JR., p, 160. Mass. (1847.) 

(HxTBBiLKD, J.^^cited Paler son v. Crandasequif 15 Easl^ 62 ; WiVdni 
V. Reed, 6 GreenL, 220 ; French v. Price, 24 Fick.y 13 ; Green v. 
Tanner, 8 Metcalf, 411.) 

• 

. An agent by whom a cdntract has been executed, and who has been 
released by the plaintiff from any liability to him, may be examined aa 
a witness in an action on the contract, to prove the extent of his powers. 
— Miller v. The New Orleans Canal and Banking Co,, 8 Robinson's La^ 
R,,p,2Si, (1647.) 

(Gablaito,' J., cited 13 La,, 216 ; 9 La., 62 ; 2 Starkie, 767-9.) 

Where funds are placed in the hdnds of an agent to make purchasesi. 
and a balance remains in his hands, after the purchaser are completed» 
he is not liable to pay interest on such balance before the commencement 
of the suit, unless a special demand was made. — Williams v. Baxter^ S 
M'Lean's U, S. R,,p, 471. (1847.) 

• 

The plainti6r delivered a note to an agent for collection, and the agent 
delivered it. to an attorney with wham plaintiff had no communication. 
It was held that the agent was not absolved by showing that an attorney 
intervened. It was his duty to superintend the collection and receive the 
mooey^ and in the absence of any proof on his part, showing exertions to 
collect the money from the attorney who received it, he will be held ac- 
countable.^— Harro/d et 0I, v. Gillespie et als,, 7 Humphreys' R,,p, 57. 
Tenn. (1847.) 

Where an^gent buyii land with the moiiey of his principal, and takes 
a deed conveying the title to himself, or upon the sale of the land thuji 
aituated, take* notes for the purchase money in his own name ; it is com- 

E^*ent for the principal to prove the fact by parol testimony, and assert 
s title to the land in the one case, and to the money in the other.— -ilil* 
drews et al. v. JoneSt 10 Alabama R,, p,. 460. . (1847.) 



AGREEMENT. 



Where an agent paid out the money of his principal in discharge of 
a debt due by another; it was held, that the principal had no cause of 
action against him for whose benefit his money had been paid. No one 
can be made a debtor without his consent. — Young v. DihreU, 7 JEfum- 
pArey*' J5., p. 270. Tenn, (1847.) 

In order to charge one with a contract alleged to have been made 
with his agent, the authority of the agent, and that it has been strictly 
pursued, must be clearly proved. — The Bank of Hamburgh v. JohnsoUf 
3 Richardson's jR., p, 42. iS. C. (1847.) 

Where the allied authority of an agent is by parol and for a'Speci* 
fied purpose, the principal may prove the nature and extent of the agency 
by the agent, unless otherwise disqualified. 

When the question is, whether the agent did or* did not exceed the 
authority given to him as agent, he is equally liable to the losing party, 
if he exceeds his powers, for the damage done thereby ; and is a com- 
petent witness without a release. — Crooker v. AppieUm, 25 Mai$ie jB., p, 
131. (194i7.) • * 

An agent who receives notes to be deposited with ^an attorney for 
collection, but collects the money himself, is not entitled to insist on a 
demand before suit against him. — Brazier v. Fortune, 10 Alabama R,, p, 
516. (1847.) 



AGREEMENT. 

An agreement made by a railroad company, with a person owning; 
land adjacent to the railroad, to establish and mstintain a permanent tarn- 
out track, and stopping-place, at a particular point, in the neighborhood 
of his property, and to stop there with the freight trains and passenger 
.cars of the company, is, in substance, the grant of an easement, or servi- 
tude, which is to be binding upon the property of the railroad company, 
as the servient tenement, for the benefit of the owner of such adjacent 
property, and of all those who shall succeed him, in his estate, as ownem 
thereof. And such an agreement to be valid must be in writing. 

The negative easement, which the owner of the dominant tenement 
is to acquire by such an agreement, is an incorporeal hereditament; the 
right or title to which can only pass by grant, or deed under seal, or be 
• acquired by prescription. 

The provision of the Revised Statutes, declaring that no estate or 

interest in lands, or any trust or power over them, shall be created or 

granted, except by operation of law, or by a deed or conveyance in 

' writing, dec, is sufficiently broad to prevent the acquiring of an ease* 

ment in land by a verbal agreement merely. 

A pa^ol executory agreement, between an individual and a railroad 
company, that the latter shall continue to stop with their cars at a par- 
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ticular place, adjacent to his property, as a permanent arrangement^ u 
void by the statute of frauds ; because from the nature and terms of the 
agreement it is not to be performed in one year from the making thereof. 
— Pitkin V. The Long Island Railroad Company y 2 Barbour's Ch. It., 
p. 221. N. y. (1848.) 

(The Chancellor cited 1 Pardessus Traite des Servitudes, ch. 1 ; 
Fentiman v. S7nith, 4 East, 107 ; Hewlins v. Shippam, 7 Dow, ^ RyL^ 
783 ; 6 Bam. ^ Ores,, 221 ; S. C, 2 R. S., 14.% sec. 6.) 

, By an agreement between D. and W., D. was to furnish goods for a 
store and pay all the expenses, and W. was to transact the business of 
the store, and receiv^ half the profits, as a compensation for his services.' 
Held, in an action against W. and D. for goods sold and delivered to D,, 
that they were not partners, and that D. only was liable for the goods. 
Bradley et al. v. White et al., 10 Metcalf's JR., p. 803. Mass. (1847.) 

(Hubbard, J., cited Denny v. Cabot, 6 Metcalf, 82 ; Blanchard v* 
CooUdges 22 Pick., 151 ; Vanderburgh v. HuU, 20 Wend., 1% ; Ambler 
V. Bradley, 6 Vermont, 119; Loomis v. Marshall, 12 Conn., 69 ; IStory 
on Part., sees. 36, 38.) 

The endorser of a bill or note may, before the paper matures, make 
a valid agreement to waive a presentment and notice of non-payment. 
Such an agreement does not require a consideration to support it.— Cod- 
dington v. Davis et als., 3 Denio's R., p. 16. N. Y. (1848.) 

(Jewett, J., cited 2 Inst., 183 ; 10 Rep., 101 ; 1 Selw. N. P., lOih 
Ed., 358; Story on Prom. Notes, sec. 271; Leffingwell v. White, I 
Johns. Cas., 99 ; Story on Bills, sees. 371, 373.) 



AMENDMENT. 

A sheriff cannot amend his return so as to avoid a motion pending 
against him, neither can his deputy, so as to discharge his principal.— 
uotoard et als. v. Union Bank, 7 Humphreys' B.,p. 26. Tenn. (1847.) 

(Green, J., cited MuUins v. Johnson ^ Raybum, 3 Humph., 396.) 



AMENDMENT OF RECORD. 

Where a judgment was recorded upon a bond and warrant of atter- . 
ney, and at the time the judgment record was left at the clerk's officei 
to be docketed, the attorney omitted to leave the warrant of attorney, but 
left it the next day in the oflicp ; from which place it was taken away ' 



f 



AlfTB-MUPTlAL AGRBEMSNT« ETC. II 

by another person, through mistake, and lost, and the clerk docketed th« 
judgment without having previously signed the record ; Held, that these 
were efiiors which the Court had power to remedy, by permitting ao 
amendment of the record. — Williams v. Wheeler, 1 Barbour^s 22., p, 48. 
JV. Y. (1848.) 

(Edmonds, J., cited Lee v. CurtA, 17 Johns., 86 ; Seaman v, Drake., 1 
Coxne, 9 ; Close v. Gillespie, 3 Johns,, 526 ; March v. Berry, 7 Cowen^ 
344 ; Hammer v. McConnell, 2 Ham* 32 ; Stale v. Cherry, 2 Dev,, 650 ; 
(yDriscolv, McBumey, 2 Nev, & Man,, 59; Lowry v. CatUn, 2 Fif., 
865 ; Chamberlain v. Crane, 4 iV. if., 115 ; ^anAr o/" Neioburgh v. Sey- 
mour, 14 Johns,, 219 ; Mechanics* Bank y.rMinthome, 19 Johns., 244 j 
Patton V. Massey, 2 ffi//, 475 ; Commonwealth v. ITfn^ion^, 5 Rand,, 
546 ; Cheetham v. Tillotson, 4 Johns., 499 ; Hubert v. Hardenburgh, 5 
ifa&i., 222 ; 5a«A: of Kentucky v. Ashley, 2 Pe^, 329 ; Prevost v. 
Nuhols, A Yeates, 41Q.) 



ANCIENT LIGHTS. . 

One who erects a house in a. city or town, on the margin of his lot, 
with a window opening upon the lot of the adjoining proprietor, does not 
thereby acquire such a right to the use of his window as to deprive the 
adjoining proprietor of the right to build on his lot, in any manner his 
judgment or fancy may dictate. — Ray v. Lines, 10 Alabama iJ., p. 63. 
(1847.) 

(Ormond, J., cit^ Gwin v. Melmoth, 1 Freeman's Ch., 505.) 



ANNUITY. 

Where a person is entitled, under a will, to an annuity for life, paya- 
ble semi-annually, out of the income of real and personal estate in the 
hands of trustees, his interest in suoh annuity, beyond what is necessary 
for the support of himself and his family, may, under the provisions of 
the Revised Statutes, be reached by a creditor's bill, and applied to the 

Sayment of his debts. — Selttck v. Mason, 2 Barbour's Ch. R,, p, 79. 
f. Y. (1848.) 



ANTE-NUPTIAL AGREEMENT. 

Where a husband and wife, in order to carry out an ante-nuptial 
agreement, conveyed personal property to a trustee, with directions to 
hold a part of it for the sole and separate..use of the wife, with a power 
to the wife to alien or devise it, such part goes, if she dies intestate^ to her 
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next of kin* fi'ee of all clftim on the part of the hv^\mjad.--**MitnlMU ▼. 
Beall, 6 Howard's V. S, R., p. 70. (1848.) 

(Jones cited ClanceyyAS, 51 ; 2 Roper, Husband and W^e^ 157 ; 
^ Story Eq,, sees. 1378—1383 ; 7 Johm. Ch.,. 229; 6 Gi/7 4* -^o^iuonr 
349. 

Catron, J., cited Ward v. Thompson, 6 (ri/Z * Ji^kns., 849 ; IFotf 
V. Watt, 3 Fe^., 241; Garriek v. Camden, 14 m., 372 ; JBoi&y ▼. 
ITn^A/ 18 Fw., 49.) 



APPRAISERS, 

Where appraisers are chosen hy parties to determine the amount of 
a claim arising under an agreement between them, with power to mich 
appraisers to appoint an umpire to decide between them in case of their 
disagreement, they may appoint such umpire immediately, without wait* 
ing until a disagreement has arisen between them. 

* It is not a valid objection to an award made upon such a submission^ 
that one of the appraisers signed the' jsame, with the umpire. The 
authority originally given to the appraisers ceases upon the appointment 
of an umpire by them ;. and if either of them subsequently signs the 
awards his signature is a mere nullity. The award is the act of the 
umpire. — The Mayor ^c. of New York v. BuHer, 1 Barbour^s JB., p, 
325. N. Y. (1848.) 



ARBITRATION. 

Where accounts between the parties were submitted to arbitrators, a 
portion of which were in ^uit and secured by attachment, and an award 
was made of a certain sum to be paid to the plaintiff, otherwise the 
action should proceed, which payment was refused. Held, that the sub- 
ntission and award was no bar to the maintainance of the suit. 

Where an auditor was appointed in such base, who merely re-affirm- 
ed the award of the arbitrators, which included in il matters not in suit, 
the report was set aside. — EiHot v. Quimby, 13 New Hampshire R; p* 
181. (1847.) 

Assumpsit, on account annexed to the writ, and for use and occu- 
pation. 

After suit brought, and before the same was entered, the parties sub- 
mitted the accounts between them to arfttrators, who awarded 812 41 
to the plaintiff, and costs. An attachment, of property had been made 
tipon "the writ, and the a^wird provided that the action shouM not bo 
estopped untfl the $12 41 was paid, and that the award shouM remam. 
in the hands of one of the arbitrators witil this condition wa6 compilMli 
with. 
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The sum awarded was not paid, and at the term of Court at which 
(he writ was returnable, the action was entered. The defendant pleaded 
the.general issue with notice of set-off, and also the award, in bar of the 
farther maintenance of the action. 

An auditor was appointed by the Court to state the accounts between ' 
the parties. On the hearing before the auditor, evidence was offered of 
the submission of the accounts of the parties to arbitrators, and their 
award, and the auditor reported, affirming the award as conclusive in the 
suit. 

In the accounts presented to the arbitrators, various items were con- 
sideied and allowed, which were not embraced in the presept suit. 

The plaintiff moved for judgment on the report of the auditor, but 
the defendant objected. 1. Because the award w.as binding on the par- 
ties, and was a bar to the farther maintenance of the suit. 2. That 
the auditor's report was void, bacause various matters were considered 
in it which were not included in the present suit. 

On these exceptions the case was transferred to this Court for such 
ord^r thereon as thq Court should direct. 

Bellows, for the defendant. — A general submission of a cause to arbi- 
trators, is a dismissal of the suit. Ex parte Wright, 6 Cowen, 3&9. 
This is the case, although the arbitrators have done nothing. The 
Court will not look beyond the submission. Larkin v. Robhins, 2 
Wend,, 505. If, before plea pleaded, all actions be submitted to arbi. 
tration, the defendant may plead the fact iri bar of the further maihten- 
anca of the suit. — Toums v. Wilcox, 12 Wend,, 503. ^ 

It is also held, that where there is a submission of all demands whioh 
either party had against the other, the award is a conclusive bar to an 
action for any demand subsisting at the time of the submission and 
award. — Wheeler v. Vanhoufsn, 12 Johns., 311. 

Ainstoorth, for the plaintifif. 

■ 

Uphan, J. It is undoubtedly correct that an agreement for the sub- 
missjpn of a cause is ordinarily a discontinuance of the suit ; and that, 
as a general rule, where there has been a submission of all demands, an 
award is conclusive asrainst a suit, on any demand subsisting at the time 
of the submission. Where, however, parties have submitted all demands 
to arbrtrators, and they ^ave made their report, it may still be shown, in 
ai^ action afterwards brought on a particular demand, that it was not in 
dispute, and not laid befofe the referees, and the action may be mainr 
tainflid.-— 2 JV. JS. Rep,^ 26, WhUiemore v. WhiUemore ; 5 Mass., 334/ 
Webster y. Lee ; 9 Mass,^ 320, Hodges v. Hodges ; 2 Verm., 417, Buck 
v, Bwki 5 Greeal,^ 192, Builep v. Whitney ; 4 Vermont, 210, Hayes 
Wm BloMchard^ 

Gomfts in such cases go behind the submission to see what construe 
lion the pa(tie^ &^y^ ^ i^ ^^ ^hat was in fact included under it ; and 
vllsia^i-aa.AWiira if. piead^ they wiii not hold themselves concluded by 
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the mere fact of an award, but inquire what was actually decided by 
the arbitrators. 

Where a submission has been made, but the arbitrators have refused 
to sit, the submission is not necessarily a discharge of the action, unless 
«uch expressly appears to have been the intention of the parties. The 
submission is often made on an express understanding, or an implied pre- 
sumption, that the referees will act, or the suit shall proceed ; and if they 
attempt to do so under such circumstances, the whole attempt at submis- 
sion fails. Where a submission of a suit has been made, and the arbi- 
trators award conditionally the paymenl of a certain sum, or that the 
suit shall proceed, we hold it to be so far subject to their direction that the 
award will be binding in this respect. In this case the arbitrators agreed 
on an amount due the plaintiff, but held the award in their own hands, 
subject to the condition that if the amount was not paid, the action was to 
proceed. 

The agreement of submission was by parol, and for aught that appears 
the arbitrators acted fully within the terms of the submission, as under- 
wood by the parties. There is, therefore, no good reason to hold the 
action is discharged, or that the parties intended this should be the case, 
unless the award was paid so as to discharge the suit. This has not 
been done, and the whole proceeding falls to the ground. 

The appointment of an auditor by the Court was, under the circum- 
stances, perfectly proper. The case would of course proceed precisely 
as though there had been no^ attempt at submission or award in the suit. 
The auditor heis, however, transcended his authority, in passing on mat- 
ters submitted to the arbitrators, but not embraced in the suit. His re- 
port must, therefore, be set aside or recommitted, that it may be corrected 
m this respect. 

Report recommitted. 



ASSAULT ANI) BATTERY. 

In an action of trespass for an assault and battery, the Court permit- 
ted the plaintiff to prove, that he was a poor man with a large family, 
and that the defendant was a wealthy man, with no children, and but a 
small family. The Court also instructed the jury, " that if they found 
the defendant guilty, in assessing the plaintiff's damages, they had a 
. right to take into consideration the circumstances of the parties :'* Held^ 
that the Circuit Court decided correctly in admitting the evidence and in 
giving tlie instriiction. 

In actions of trespass for assault and battery, the condition in life and 
circumstances of the parties are peculiarly the proper subjects for the 
consideration of the jury in estimating the damages. They may take 
.into consideration the pecuniary resources of the defendant, and may 
^ give exemplary damages, not only to compensate the plaintiff, but to pun* 
ish the defendant, according to the circumstances of the case. 

The amount of damages to be recovered in actions for pers(»ial in- 
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juriesy rests so much in the discretion of juries, that Courts wilt not dis* 
turb their verdicts on me ground that the damages are excessive, unless 
it is manifest that they have been governed by passion, partiality, or 
corruption. To draw such a conclusion, it is not enough that the dam- 
ages, in the opinion of the Court, are too high, or that a less amount would 
have been a sufficient satisfaction for the injury. It must be apparent, 
at first blush, that the damages are glaringly excessive. — McNamaraw, 
King, 2 GilmgLn's R., p. 432. Ills. (1847.) 

Trespass for an assault and battery in the Kane Circuit Court, 
brought by the appellee against the appellant. The cause was heard 
before the Hon. John D. Caton and a jury, at the September term, 1845, 
when a verdict and judgment was " rendered for the plaintiff below for 
8650 damages. 

The evidence in the case is sufficiently stated in the opinion of the 
Courf. * 

The cause was submitted to the Court on the plaintiff's abstract, and 
the defendant's brief. ^ 

Thomas ^ Lincoln, for the appellant. 
Wilson, for the appellee. 

In actions for personal injuries Courts will not set aside verdicts for 
excessive damages, unless the damages are so excessive as tp make it 
manifest that the jury acted from passion, partiality, or corruption ; and 
to enable the Court to draw the conclusion, it is not enough that, in their 
opinion, the dameiges are too high, or that much less damages would 
have been a suf&ient satisfaction for the plaintiff. — Coffin v. Coffin, 4 
Mass,, 40 ; 8 Burr,, 609] 3 Com. Dig., 3, 57 ; Johnson v. Moulton, I 
Scam., 532. ^ 

In Coffin v. Coffin, before cited, Chief Justice Parsons says : " Judges 
should be very cautious how they overthrow verdicts given by twelve 
men on their oaths on the ground of excessive damages." " And it 
must be a glaring case, indeed, of butrageou%damages in a tort, and 
which all mankind at first blush must think so, to induce the Court to 
grant a new trial, for excessive damages." There is a manifest differ- 
ence between cases, where the damages may be estimated, as in promises 
and trespasses for goods, eyid where the damages are matters of specu- 
lation; and are ideal. 

2. A Court will not grant a new trial where substantial justice has 
been done between the parties, although the law arising on the evidence 
would have justified a different result. — Smith v. Schultz, I Scam,, 491 ; 
Wheeler v. Shields, 2 Scam., 350; Cox v. Stitchen, 1 Bos. ^ Pul.^ 
339 1 2 T. R., 4 ; Hmt v. Burrell, 5 Johns., 139. 

, 8. The jury have a right in assessing the plaintifTs damages in an 
action of trespass for an assault and battery, to take into consideration 
the wealth and condition of the defendant. His wealth affords a critfe 
rion by which the jury may judge as to the anwunt they ought to impose 
upon him, as ** smart money," in the nature of a penalty for his con. 
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duct. A thoasand dollars would be no greater penalty o a man woith 
ten thousand dollansy than would be a hundred to a maai worth ona-tentli 
as much. 

4. The^6 was no error in allowing proof t6 go to the jury that the 
.plaintiflf was a poor man with a large family. The business and cif- 
cumstances of a plaintiff in actions of this character are proper subjects 
^ for the consideration of the jury in assessing the damages which he ihay 
have sustained. It is the policy of the \m to protect the persons and 
property of the poor. The consequences of an assault upon a poor 
man, who has a family dependent upon his labor for support, by whicji 
he is maimed for life, are surely more serious than they would be to a 
man in affluence. 1 Mas^,, 1*2, In the case of Beed y. Davis j 4 Picket 
216, which was an action of trespass for an assault and battery, the 
Supreme Court of Massachusetts says : " Now that circumstance [the 
poverty of the plaintiff] was to be taken into consideration by the jury. 
There is nothing more abhorrent to the feeling? of the citizens of ^a free 
government than oppressing the poor and distressed under the forms and 
color of, but in reality in violation of, the laws. An intelligent and 
impartial jury may and ought to be influenced by the proof of such an 
act committed by the defendants.'' And again : ^' The plaintiff was 
poor. He had seen better days, but had been reduced in his circum- 
stances. He was not thought able to do any thing in vindication of his 
rights at law. But in this the defendants miscalculated^" <* They (the 
jury) haye proceeded upcm higher grounds of damages than those^ which 
. arise merely from bodily wounds and bruises. These considerations art 
sound and should be cherished," &o. 

The case oi Lincoln v. Ihe SaraJtoga Railroad Co.y 23 Wend,, 425, 
was an woiioa on the case for negligence, by '' which the plaintiff had his 
leg broken." The Court in that case say : '< And for that purpose 
{assessing the plaintifTs damages) the nature of the plain tifTs business, 
. its extent, and the importance of his personal oversight and superintend- 
ence in conducting it, may be shown." '^ The amount 'of business, the 
ability and attention of the plaintiff, the business season, the comparative 
inexperience of the pa^gpaers, the money pressure in the market, and the 
like,-— «all thisAiay be very proper for the consideration of the jury, and 
entitled to such weight in connexbn with all the circumstances of the 
case, in their estimate of the loss and damages, as they may think it 
deserves." ^ 

The opinion of the Court was delivered by 

Treat, J. — This was an action of trespass, assault and batter^^r 
commenced in the Kane Circuit Court, by George A. King^ against 
Charles MeNamaxa, The defendant pleadied << not guilty," and several 
special pleas, on which issues wel*e formed. The cause was tried by>a 
jury. Oa the trial, the Court allowed the plaintiff te prove that ha waft 
a poor man with a large family ; and that the defendant was a weshfair 
maa, with no children, and but a small family. The defendant cbjeeMdl 
^ to the introduction of this evidence* At the. in(9taiic$ of the plttntM^ the: 



ASSAULT AND BATTBftT. 17 

Court instructed the jury, that if they found the defendant guilty, in 
assessing the plaintifTs damages, they had a right to take into considera- 
tion the circumstances of the parties. The defendant excepted to the 
instructions. The jury returned a verdict in favor of the plaintiff for 
$650. The Court overruled a motion for a new trial, aiyl judgment was 
\ entered on the verdict. The defendant excepted, and' incorporated the 

whole of the testimony in a hill of exceptions. He h^ appealed to this 
Court, and ^ now assigns for error the several decisions of the Circuit 
Court, in admitting the evidence objected to,. in giving the instruction, 
and in refusing to gr«nt a new trial. 

The evidence is voluminous, and will not be here^ particularly stated. 
It has been carefully examined and considered. In the opinion of the 
Court, it shows an aggravated case of assault and battery without any 
attending circumstances to justify or excuse it. The defendant assailed 
the plaintiff with a deadly weapon, and severely wounded him ; the re- 
cult of which was a dangerous illness for several weeks. We cannot 
say that the damages were excessive. The amount of recovery in actions 
for personal injuries rests so much in the discretion of juries, that Courts 
will not disturb their verdicts on the ground that the damages are exces* 
sive, unless it is manifest that they have been governed by passion, par- 
tiality, or corruption ; and to draw such a conclusion, it is not enough 
that the dams^es, in the opinion of the Court, are too high, or that a less 
amount would have been a sufficient satisfaction for the injury. It must 
be apparent at first blush that the damages are glaringly excessive. 
. — Cojin V. CoJm,A Mass.y 1 ) dole^uai y^Southtpicki ^Ji3>lm9ifA^ ; Com. 
Pig,, *' Damages," E. 7. 

We are also of the opinion,. thai the Circiiit Court ^cledded oorreotly 
m admitting the evidence, and iii giving the instructioa. ,In actions of 
this kind, the condition in life and circumstances of the, po^r ties are pecu- 
liarly the proper subjects for the consideratiqn of the jury in estimating 
. the damages. Their pecuniary circumstances may4)e inquired into. 
It may be readily supposed that the Qonsequences of asevero personal 
* injury would be more disastrous to a person destitiite of pecuniary re- 
sources, and dependent wholly. on his manual exertions (for the. support 
of himself and family, than to an individual differently, situated in life. 
The.effect of the injury might be to deprive him and his family of the 
eomforts and necessaries of life. It is proper that the jury sj^ould be in- 
fluenced by the pecuniary resources of the defendant. The more afflu- 
ent, the more able he is to remunerate the party he has waotpnly injured. 
In this class of cases, the jury may give exemplary damages, not only to 
compensate the plaintiff, but to puni^ the.d^fejidant. The -standard of 
damages is not a fixed one, applicable to all cases, but is to be regulated 
by the circumstances of each particular pase.*-»Cpmi^ .V. Marg-ravCi 3 
Scam., 372 ; Reed v. DaaU, 4 PicA., 219 ; JMk^hvJS. ^S.M^lread, 
.23 Wend., 425. 

The judgment of the Circuit ^Qourt ij9 affi^l^ed with eo^to. 

«F 

iiJ»4gnm$^(^rmed^ 
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ASSIGNMENT. 

• 

A general assignment execwited by an insolvent debtor^ to bis brotber, 
who at the time was unfit to attend to business by reason of a lingering 
disease, which the assignor believed was incurable!, and of which he died, 
was held for that cause to be fraudulent and void as against creditors. 

The selection of such an assignee furnisher a strong presumption of 
an intent on the part of the assignor to keep the control and disposal of 
the property. 

Tbe assiojned property was almost wholly fees earned in the office 
of sheriff. The assignors deputy continued to receive*^ and collect the 
same after the assignment, and to dispose of them as he had done pre- 
viously, except that he paid over to the assignor only on the assignee's 
directionif This was held to be evidence of fraud in the assign ment- 

So of an understanding that the assignee should allow to the assignor 
a weekly sum for his services, the same being nominal. 

An assignment by a sheriff of fees due and to become due, having for 
one of its objects an indemnity of his sureties against future misappropri- 
ation of moneys which should be collected on executions, is void. — CuT' 
tie et ah. v. Hart et ah., 2 Sandford's Ch, R., p, 353. N. Y. (1847.) 

The bill was filed on the 23d day of August, 1842, against Monmouth 
B. Hart, on the return of an execution unsatisfied, to reach his equitable 
interests and things in action. 

In his answer the defendant set up the execution by him of a general 
assignment to James H. Hart, for the benefit of his creditors, dated May 
10, 1842, and delivered June 10, 1842. 

The complainants, on the 24th of February, 1843, filed a supplement, 
al'bill making James H. Hart a party defendant, and charging that the 
assignment was fraudulent and void against them as creditors of M. fi. 
Hart. J. H. Hart put in an answer on the 3d of June, previous to which 
he had at his own request been removed from the tru^t as assignee, and 
Cornelius Bergen appointed in his stead by an order of this Court dated 
May 31„ 1843. * 

On the 24th of October, 1843, a second supplemental bill was filed, - 
making Bergen a party. The suit was brought to a hearing on the 
pleadings and proofs. * 

It appeared that M. B, Hart was the sheriff of the City and County 
of New York, for three years, commencing on the 1st day of January, 
1841, and C. Bergen was one of the sureties in his official bond. 

The assignment to* James H. Hart embraced all M. B. Hart's prop- 
erty and effects, including the debts due to him as sheriff, with all the 
future receipts of the office of sheriff. Its trusts were, Jirstt to pav de- 
mands against him as sheriff thereafter to be incurred,, and such as should 
accrue against him and his sureties in his official bond. Sfcond^ to piy 
all the demands for which James H. Hart was liable for him as endorser 
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or otherwise. Third, to pay $4,200 of borrowed money to Benjamin F, 
Hart. And Fourth, to pay all the other cremtors of M. B. Hart rateably. 
The other material facts will be found stated in the opinion of tlia 
Court. 

• • 

Buckham Sf Crerard, for the complainants. 
Hart, for the defendant, M. B. Hart. 
Rockwell <J- TcUlmadge, for C. Bergen. 

The Assistant Vice-Chancell<^r. — I doubt very much whether 
any interest passed to James H. Hart, the assignee, in the future credits 
and receipts which were expected to accrue in the sheriff's office, after 
the date of the assignment. The effect of such instruments, whien they 
operate by way of agreement or estoppel, Wright v. Wright, 1 Ves,, 409, 
would probably be limited and restricted so as to cease whenever they 
came in conflict with the equitable lien or priority of a cnditor's bill 
against the assignor. This point, and the grave questions of public pol- 
icy which are presented by an assignment of a sheriff's whole official 
fees which are thereafter to accrue, are of so much importance as well 
as difficulty, that I prefer to leave them to the decision of judges who 
will do them better justice than I can, if there are other grounds upon 
which the case can be better determined. . 

• In respect to the sheriff's fees which had accrued when the assign- 
ment was made, they are like debts due to afly other individual. 

I will examine the objections to the assignme^it, as applicable to those 
fees. 

First. The general terms used in declaring the second trtist, ren 
der its validity questionable. They provide for discharging all legal de- 
mands and liabilities which might thereafter be incurred, in and about 
the management and discharge of the duties of the assignor as sheriff, 
and all legal claims upon the office or against him as sheriff, which might 
thereafter arise, dec, &c. 

It appears by the testimony, that claims of this character frequently 
arose, both before and after the assignment, in consequence of, the ^s« 
signer's omission to pay over moneys collected by him on executionst 
This class of claims was of course founded upon a plain violation of his 
cfty^ial duty, and an assignment made in contemplation of such official 
misconduct, and intended to secure the sheriff's sureties from its conse- 
quencesy would, in my opinion, be void. The trust in this instrument is 
sufficiently broad to include such claims, and was sustained at the hear- 
ing as properly and justly applicable to them. It would, perhaps, be too 
harsh to avoid it because it may include a void preference, when there 
b no expression of a design to provide for such a preference. 

But, after reading the testimony of the under-sheriff and the coroner, 
it is difficult to resist the conclusion that this species of claim was a 
prominent consideration and motive for making the assignment. And if 
it were, I think, the object being unlawful, the trusts could not be upheld. 

I will waivQ this point, and proceed to the other objections made by 
the complainants, , ^ 
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Scf^ni, The^ selection of .1, he ^saigpee, is one of the alleged,e]^q)pes 
pf a fraudulent intent in Aaking tKe assignment. 

The assigr^raent was executed on the IQth day of June, 1842. It 
bears date a month earlier, but I tind no evidence that it was draw:Q jup 
prior to that day. 

It is proved by a letter of M. B. Hart, dated 21st June, 1842, (which 
is proper testimony, as he was then in possession of the assigned eifects,) 
that l)octor Hart, the assignee, had been confined to his bed and room 
for fifteen days, with a disorder which the physicians declared to be a 
decline or consumption. The letter shows that M. B. Hart did not be- 
lieve that his brother would ever recover, and that his only hope waain 
his brother's going to Rb Janeiro to spend the ensuing winter. He says 
' in th6 letter, that he has determined to make an assignment to the doctor 
' of all his fees, <Scc., as if the assignment had not then been executed ; 
but as the case stands, the date of its deliverv was the 10th of June. 

It alA appears that Doctor Hart never recovered from the attack 
mentioned in the letter, which was consumption ; and that he was never 
' afterwards able to< attend to business to any extent deserving of mention. 

This is the case therefore of an insolvent debtor making an assign- 
ment in trust for creditors of all his property, and even of his future 
expectations, to a brother, who as he knows is prostrate with a disease 
which he believes is incurabje, and knowing also that if curable, it will, 
for a year to come, entirely prevent him from giving any personal atten- 
tion to the discharge of thfe duties of assignee. 

In Reed v. Emery, 9 Paige, Ails the Chancellor decided that an 
assignment by a debtor in failing circumstances to an assignee who- is 
known to be insolvent, is prima facie evidence of an intent to defraud 
the creditors of the assignor^ and sufficient to overcome the general denial 
of fraud in the answer. 

In Cram v. MUcheU^ 1 Sandford^s Gh., 251, 1 decided; the same point 
upon an assignment made to three near relatives, all of whom were pre- 
ferred creditors ; one of the assignees being stone l^lind, anotjier too 
illiterate to write and scarcely able to read, and the third residing at so 
great, a distance from the property and residence of the > assignor, that he 
could not devote his attention to it, and instead of that, appointed an agent 
on the spot to look after his ^iterests as a creditor. 

The selection of such assignees, furnishes strong presumption 9^an 
intent, on the part of the assignor, to keep the control of his property in 
'his own hands and under his own disposal. This is the natural and 
inevitable result, when the assignor is physically or mentally incom- 
petent to act efficiently, as well as where his distance from the scene of 
action precludes his personal care and supervision. 

On this ground, I am persuaded that the assignment in questioa ia 
fraudulent as against the creditors of M..B. Hart. 

Third. The management of the assigned property is the nextipoint 
': made against the assignment. 

,The^ property consisted almost exclusively of the . fees earned, and (o 
^ibe earned, in the sherifi*V office. 
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traiSsfer of the 'property, there Vas no change whatever ip thetnisfody 
and control of those things in action, or in the receipt of such as werei 
paid. During all this period, the under-sheriff, who attended in the c^lide 
and had the charge there during Mr. Hart's 'whole terin, received all tfaef 
moneys paid iri for fees and services. He received them as such under- 
sheriff, and not as agent ox in hehalf of the assignee ; and he paid them 
out and disposed of the^ precisely as he had done be^e the assignment 
was made, except that he says what he paid over to the sheriff himself 
was so paid by J. H. Hart's directitjn. This merely aggravates the ap- 
parent fraud,' for it shows that the assignee's only active interference 
was to place monfey in the assignor's hands in contravention of his duty 
as trustee. The reason assigned for the assignee's omission to take 
possession, is its intrinsic difficulty, and his continued ill health* The 
difficulty is all imaginary, provided the assignnient were made in good 
faith. A clerk placed in the office, a notice to the deputies and the 
underi-sheriflfj and to the indebted attorneys, renewed* from time to time 
in respect of Ihe accruing fees, would have answered the purpose. 

The ill health of the assignee, if it had*been wholly unforeseen, would 
have obviated the inference arising from his personal inattention ; but 
woald not etcuse the total omission to act through others. . And this 
oniission, coupled with the assignor's knowledge of the situation of his 
brother when he ma;de the transfer, furnishes presumptive evidence that 
he made it with the intent to hinder and delay his ci:editors. 

In reference to the household furniture, &c., assigned, it then was, 
and has ever since been, in the possession of M. B. Hart. An execution 
would probably have been upheld against all the claims interposed to 
protect it ; but the requisite parties are wanting to warrant me in decid- 
ing that question. 

I do not think that the voluntary assignee could have held these 
ch&ttetfe, against the mortgage and the executions which were charges 
upon them. His omission to interfere, therefore, does not furnish any 
evidende of a fraudulent intent. 

Fourth, There is one other circumstance which deserves notice. Mr. 
Hart's son testifieis that Mr.- Hart received from the assignee, ten dollars 
a, Week for his services, up to the time his term of office expired. 

If the assignment were valid to pass the earnings of the office after 
its* date, these payments were made to the assignor wholly out of the fund 
he'cliad set «|,part for his creditors. His services, so far as it is proved, 
consisted of his official title atid dignity as sheriff, and of nothing more. 

Watkins, who in May, 1843, enacted the part of receiver under J. H. 
Hlrt; ftl^ paid 'Out money on M/B. Hart's orders drawn upon the under- 
shenff! 

. Ahdinhid etamination before the hiaster, under the order for a re- 
ceiver in this suit, M. B. Hart testified, that J. H. Hart allowed him to 
draw from the fees of the office sufficient for the support of his family, in 
compei^sation for his services, and that his salary was fixed at $2,000 
A year ; but he had not drawn out at any thing like that rate. This ex- 
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aimhatbii was in Marcbj 1843, while M. B. Hart continued in posses- 
' sioQ of the things in action assigned, and it must be received as compe- 
teiit. testimony against the assignee^ 

The result of the evidence on this head clearly shows, that although • 
not expressed in the instrument, it was understood and agreed, when the 
assignment was made, that the assignor should receive his support out of 
the effects assigned. 

This, of itself j is sufficient to establish an intent fraudulent towarda 
creditors. 

I have not adverted to the course of things after the first of May, 
1843. The receivership of Watkins, during that month of May, was 
really absurd. He received some moneys from the under-sheriff, and 
paid them out, principally as directed by him, without apparently know- 
ing why he received or paid them. It is plain that he did not succeed 
in learning much about the assigned property, or in getting any control 
over it. 

' A Aer Mr. Bergen became the trustee, matters undoubtedly assumed 
a different aspect. But the change came too late to efface the indelible 
badge of fraud which had been stamped upon the assignment, by the 
circumstances which I have considered and detailed. 

It is impossible for . me, upon the evidence, to resist the conclusion, 
that this assignment was intended to hinder, delay, or defraud creditors ; 
and it must be declared to be void against the complainants accordingly. 

They are entitled to a decree for the payment of their debt, interest 
and costs, out of the fund upon which they obtained a lien by their bill. 
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• 

Until proceedings are had for the purpose of enforcing a mortgage, 
the interest of the mortgagee may be assigned without deed, by a parol 
transfer of the debt and mortgage. > 

And the assignee may maintain an action upon the mortgage in hia 
own name, notwithstanding the evidence of the debt is not in form ne- 
gotiable, or is not assigned in such manner that he can -maintain a per- 
sonal action in his own name upon that. 

No action can be maintained upon a mortgage, in the name of the 
mortgagee, after the mortgage has been assigned so that the assignee 
can maintain an action in his own right. — Rigney v. Lovejotf, IS I^ew 
Hampshire R., p. 247. (1847.) 

{Ainsworih cited 4 Kenfs Com,, 159^0, and cases there cited ; 4 
Com,, 235; 7 Mass,, 138; 4 Johns',, 41 ; 2 GreenL, 132; 3 P/dk.^ 
484; 6 iV. jff., 430 ; 7 JV. if., 94; 11 /oAfw., 634; 1 Jb/if»., &80; 
Bi^iLg,, 610 ; Roberts on Frauds, 275.) 
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ATTACHMENT. . 

A non-resident cannot sue out an attachment against the property of 
a deceased non-resident debtor. — Hemingway y.moofe ei a/.» 11 Ala- 
hama R., p. 6.45, (1847.) * 

(Ormond, J., cited Loonds v. AUen^ 7 Ala,, 708.) 



ATTORNEY. 

A plea by an attorney of a party indicted for an assault committed 
with intent to rob, is a nullity ; the defendant must plead in person.-— 
McQuiUon v. The State of Mississippi, 8 Smedes and MarshalVs R., p. 
687. Miss. (1847.) 

{Guim 4- Walker cited ChiUy's Crim. Law, 416, 436, 472 ; Stephen's 
Crim. Law, 290; Barbour's Crim. Treatise, 800, 304; Arch. Crim. 
Prac, 93.) 

. If one place a note in the hands of an attorney for collection, instruct- 
ing him to pay the proceeds in satisfaction of a debt due by him to an. 
other, tha^ other being also a client of the «ame attorney, this is an actual 
appropriation of the fund, which places it beyond the future control of 
the party so instructing, and which he cannot refvoke by an after assign- 
ment. — Alexander v. Adams, 1 StrobharVs R., p. 47. S. C. (1847.) 

■ 
An attorney or solicitor cannot withdraw his name after it has been 
entered upon the record, without the leave of the Court, and the service 
of a citation upon him, in case of appeal, is as valid as if served on the 
party himself. — Um^$d States v. Curry et al., 6. Howard^ U. S. R.,p. 
106. (1848.) 

> • 

V The provision of the statute making it a criminal ofience for an at- 
torney, counsellor or solicitor to buy any bond, bill or other chose in ac- 
tkm for the purpose of bringing suit theroon, applies to the purchase of 
a chose in action for the purpose of instituting a suit thereon in Equity, 
as well as to a purchase in order to bring a suit thereon at law.— j^aZi- 
tout V. Laison, 2 Barbour's Ch. R.,p. 306. N. Y. (1848.) 

(The Chancbllob cited Hall v. Gird, 7 HUl, 5861) 

One attorney confides a note to another for collection, and takes his 
receipt, but without giving instructions with respect to the ownership. 
After the money is collected, it is remitted to the payee of the note, 
whose name however was endorsed on the note. This remittance, the 
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i 

payee not being the owner^ will not discharge the collecting attoraey 
from liability to his immediate principal, nor will the action of the latter, 
for the mon^y, be -defeated by proof that he was himself the agent of the 
en^ofseei' unless^ that pe'reoti has' asserted his right to the money as^ 
against his agent. — Ltwis ei al, v. Peck et dl^ 10 Alabama R., p^ 14^. 
(1847.) 

The plaintiff's attorney isnot liable for the defendant's costs, where 
the plaintiff removed from the state pending the suit, but only where he 
was a non-resident when it was commenced. — Alexander v. Carpenifr 
3 Denio's 22., p. 266. • JY. Y. (1848.) 

Where an attorney charges himself with an amount collected for his 
principal, and charges the principal witl;! his fee, the jury may infer a 
promise from the attorney to pay the balance. — Cameron, Ex^r, v. Clarke^ . 
SmiUi 4- Co., 11 Alabama R., p, 259. (1847.) 

An attorney has no right to purchase real estate under his client's 
execution, for such client, unless specially authorized. — Washington v. " 
Johnson, 7 Humphrey's R,, p, 468. Tenn. (1847.) .. 

« 

The attorney in a case has not power, as such, to employ assistant 
counsel in the suit at the expense of his client ; and an employment by 
him will not bind his client, unless it can be fairly inferred, from the 
facts in the case, that such authority was given to him by the client.— 
Paddock V. Colby et ai.^ 18 Vermont R,, p, 485. (1847.) 

m 

An attorney at law, in the absence of instructions to that effect,, has 
no authority to give day of paymeni, upon receiving security from the 
debtor. — LockhaH v. WyaU, 10 Alabama JR., p. 231. (1847.) 



ATTORNEY AND CLIENT. 

The adrtiission by the attorney df record»of a fact for the purpose of 
trial, binds his client, and is corxlusive of the fact admitted.— SterA: et 
ai. v. Keenan, Ex% 11 Alabama R., p, 818. (1847:) 

An attorney, to whom a promissory note is icommitted for the purpose 
of collection, by the payee, derives no authority, from the mere fact of 
the employment, t6 endorse and transfer the note, in= behalf of his client,' 
to a third person, so as to enable him to maintain an action for the benefit 
of the payee.-^JTAite y. HMreth, 13 Netb^Hampshire R., p. 104. 
(1847.) 

Counsel, who with the consent of the client, withdraws from a casej 
after having rendered beneficial services, does not thereby lose his right 
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to compensation for the seirioes rendered, unless at the time of his with- 
drawal, be waives or abandons his claim to compensation. 

An attorney at law cannot recover more than he agreed to receivCf 
by proof that his services were wortf? more. — Coopivood v. Wallace, 12 
Alabama R,, p. 7Q(X. (1848.) 



ATTORNEY IN FACT. 

One who has been constituted attorney in fact, to receive the money 
of an absent debtor, but refuses to do so, and under his fx)wer appoints 
another to receive it, may in his return to a writ of attachment, properly' 
deny that he has any moneys, goods, &c., of the absent debtor. 

One appointed under a power of attorney, is the attorney of the prin- 
' cipal, and not of the attorney who appointed him. — Burrell v. Leisoni 1 
Sifobhart'sR., p. 2S9. S. C. (1847.) 



AUCTION. 

All fraudulent acts and all combinations, having for their object* to ^ 
atifle fair cogipetition at the bidding|s at auction sales, are unlawful. 

Where the parties agreed, that if the defendant would not bid upon 
a note against the plaintiff, at an auction sale which was to be had 
thereof as part of the effects of a bankrupt, that the plaintiff would d!s« 
charge a demand in his favor against the defendant, it was held, Xhkt such ' 
agreement was unlawful and void. — Gardiner v; Morse, 25 Maine % 
R.,p. 140. (1847.) 

(RandaU cited Howard v. Castle, 6T.R.^ 642 ; Bexwellv, ChnsUe^ 
Cowp., 395 ; Jones v. Caswell, 3 Johns, Cas., 29 ; Thompson v. Davis^ 
13 Johns., 112 ; Doolin v. . Ward, 6 Johns., 194 ; Wilber v. How, 8 
Johns., 444 ; Fuller v. Abraham, 6 Moore, 318 ; Gulic v. Ward^ 5 
HaUt., 87 I Piai v. Oliver, 1 McLean, 295.) 



AUCTIONEER. 

Sales made by auctioneers, stand upon the same footing as those made 
by private individuals, and require that some note or mamorandum 
* should be made and signed by the party to be charged, to render them 
vidid and obligatory upon tls purchaser. 

^ An auctioneer sold at public vendue a certain house and blacksmith's 
^hop, with a leasehold interest in the lot on which the buildings were lo- 
clited. The primises were struck off, and the following memorandum 
mftde by the aucticxieer, on the back of the lease, with a pencil : 
«f200 $3,50 Richard Burke." No "other memorandum of 
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the sale was made. Heldf not to be binding orMhe bidder to whom the 
property was struck off, there being nothing in the case, as shown bv the < 
evidence, to connect the memorandum with any particular house or lot, 
or with any terms or conditions of the sale, which would tend to prove 
the contract between the parties. — Burke v. Haley, 2 GiUman^s jK., p. 
614. nis. (1847.^ 

This suit was originally commenced before a justice of the peace in 
Jo Davies County, by the defendant in error, for the sum of $81 91, be ng 
the difference in the sale of property sold at auction. Judgment was 
rendered before the justice for the amount claimed, against the plaintiff 
in error, from which judgment he appealed to the Circuit Court of Jo 
Davies County. At the June tevm, 1845, of said Court, a verdict was 
rendered against him for the above sum of $81 91. 

Campbell ^ PraM, for the plaintiff in error. 

Sales at auction of real estate are within the Statute of ^Frauds.— - 
Golems Stat.f 315, Simonds v. CatUn, 3 Caine. 84 ; 2 Johns.^ 260. ^ 

There was no sufficient memorandum made by the auctioneer to take 
the case outof the statute. — 3 Johns,, 419. 

On the subject of auction sales generally, see 1 Esp. iV. P., 101 ; 2 
Esp: N. P., 659 ; WaUcer v^ Constable, 1 Bos. ^ Pul,, 306 ; 7 Vesey, 
841 ; 13 Vesey, 456 ; Sugden on Vend,, ch. 1, p. 25. 

Churchman, for the appellee. 

Our statute applies to executory contracts; the English did not. 
-^Roberts on Frauds, 112, 125, 129 ; Simon v. Moiivos, 3 ^wrr., 1920. 
^ The principal conditions were sufficient to bind the purchaser. — 2 
Esp,, 231. 

• 

Campbell, in reply. 

The doctrine laid down in Simon v. Moiivos, 3 Borr.,1920, is not the 
law, and has not^ been for years. 

• 

The opinion of the Court was delivered by 

Purple, J. — The defendant in error sued the plaintiff in error before 
a justice of the peace of Jo Davies County. The suit was removed into 
the Circuit Court by appeal, and then tried at the June term, 1845. The 
bill of exceptions exhibits the following state of facts : There was a hou^ 
and blacksmith's shop situated upon a lot in Galena, in which the repre- 
sentatives of Farnan held a leasehold interest. William MontgomQjry, a 
witness, called by plaintiff below, testified that he was a public auction* 
eer in Galena, that said plaintiff employed him to sell said interest in the < 
house, shop, and lot, at public auction ; th£#he advertised the property 
for sale in a newspaper, and offered it at public auction on the day de-4 
signated in the advertisement ; that defendant below bid for the property ^ 

aforesaid the sum of , and also the sum of— for a%ign-post ; that 

he immediately wrote in pencil mark on the lease describing the prem^ 
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ises, the irords and figures following: "$200 . . . $3 50 . . . Richard 
Burke ;" that defendant helow signed no instrument whatever relative to 
said sale, nor did he pay any thing on the same ; that witness afterwards 
wrote a notice to Burke, which is not set out in the* bill of exceptions; 
that he afterwards again exposed said property to sale, and that it was 
purchased by one Patrick Barnes ; that the demand here sought to be 
recsovered is the difference between the two sales ; that he never made 
any tender of a conveyance of the property in question to the defendant 
below, except as by the notice before mentioned, previous to the com* 
mencement of this suit, 

Philip A Hoyne testified, that he served the notice before mentione'd 
on the defendant below. This was all the evidence. 

The counsel for the defendant; below requested the Court to instruct 
the jury : "That the Statute of Frauds applies in auction sales of lands 
as well as private sales, and that to take such sales out of the statute, 
a memoranidum in writing is necessary, signed by the party to be charged, 
and that if the property, or any part 'of it in this case was an interest in 
lands, unless the contract was reduced to- writing, it is void, and the plain- 
tiff cannot recover for such interest." This instruction was refused,, 
and the Court charged the jury : " That auction sales of lands were not 
within the Statute of Frauds, and that the memorandum made by thfr 
auctioneer in pencil mark on the lease wa§ sufficient to charge the de- 
fendant." 

The defendant below excepted to the opinion of the Court in refusing 
the instruction asked, and in giving the one before recited. Other ex* 
ceptions were taken upon the trial, and other errors have been assigned,, 
but we deem ihem unimportant. We shall, therefore, (xily notice these 
two questions : 

First, Whether sales of lands or interests therein made at public auc* 
tion are within the Statute of Frauds ; and. 

Second, Whether the memorandum here made is sufficient to exempt 
the case from the operation of the statute. ^ 

Upon .the first point, there seems to have been some conflict of opinio 
among the Judges of the English* Courts. In the case of Simon v.^Mo** 
imoSy 3 jBur/'.,1921, it was held that sales made at public auction were 
not within the statute. But Lord Ellenboroush, in the case of Hinde v. 
Wfdiehouse, 7 T. i2., althoug|j he does not expressly decide the question, 
it not being necessary in that case, distinctly states that he is of a con« 
trary opinion. All the recent decisions seem to admit the principle, and 
we think with sufficient reason in their favor, that sales made by auc> 
tipneers stand upon the same footing as those made by private individu* 
als, and require that some note or memorandum should be made and 
signed by the party to be charged, to render them valid and obligatory 
jtipon the jArchaser. 

There is no difficulty in determining the other question presented in 
this case. The statute of this State, Rev, Stnt., 258, provides that ** no 
action shall be brought whereby to charge any person upon any contract 
for the sale of lancb, tenements, or heredrtaments, or any interest in or 
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eo^ceming them, for a longer period than one year; unlesstheprQinisOor' ' 
agreement upon whi&h such action shall be brought, or sonie memoran^ 
dum or note thereof shall be made in writing and signed by the party 
to be charged therewith, or some other person, thereto by him lawfully 
authorized.^' ^ • 

The only written memorandum made in this case by which the pur. 
<3haser at the sale is sought to be charged, is the one made on the back 
of -th^ lease of the premises sold, as follows: *'$200 . . . $3 50 . . . 
Richard Burke." This was made by the auctioneer at the time of sale. 
Nekher the notice containing the terms and conditions of the sale, nor 
the lease, nor the memorandum upon the back of the same, were produced 
upon the trial. There is nothing in the case, as shown by the evidence, 
to ^connect the rriemorandum with any particular lot or house, or with 
any terms or conditions of the sale, which would tend to prove' the con- 
tract between the parties. The auctionefer^ it is.true, by law is the agent 
of both the vendor and purchaser, and a memorandum signed by hiqi ^ 
would be binding on the latter, provided it was sufficient, either in it^lf, 
or when connected with other written or printed evidence, to show what 
was the contract of the parties. From the entire absence of all such tes- 
timony, the Court should have givea the instructions asked for by the 
counsel for the defendant below, and withheld the instruction given. 

It has been insisted upon 10 the argument by the counsel for defendant 
in error, that the Statute of Frauds was not pleaded in this case, and that 
said defendant had no notice that the defendant below designed to avail 
himself of its benefits until the conclusion of the testimony in the cause* 
The Court has heretofore held that a party who intends Jto take advanti^e 
of this statute, must plead the -same, or in some other form rely upon it. 
This case being an appeal from a justice of the peace, no written plead- 
ings are necessary in the (^ircuit Court. But the proceedings in this case 
clearly show that the defendant below relied solely on the statute for his 
defence; 

The judgment of , the Circuit Court is reversed with costs, and the 
cao^e 'remanded with directions to that Court to award a venire fycias de 
n&&&. • * 

Judgment reversed. 



AWARD, • 

When an award is about being made, between a principal and on© 
of .two sureties, touching certain moneys, alleged to have been placed in 
hiiiiands for thh payment of the debt, the other surety will be bound by 
it when made, either by assenting to it when made, or by being present^ 
with full knowledge that it is about being made, and not dissfcting.'— 
MfiGehee v. McGeheey\2 Alabama jR., p. 83. (1848.) 



••■\ 



(Ormond, J., cited Evans y, McKinney^LiU, Sel. Cases, 362; TPot 
8<mr4nk'iAwafdSf 175 ; Kingston y. Phelps^ Peak€, 327.) 
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An award in replevin, finding property in defendant, the goods 
having been delivered to the plainti? by the sheriff, is sufficient. 

An award was filed on the 26th of February, in a leap-year — the 
17jth of March falling on a Sunday — the plaintiff is entitled to enter his 
appeal on the 18th. — Harker v. Addis, 4 Barr^s 22., p, 515. fa. 
(1847.) 

• (BuRNSiDE, J., cited In re John Goswiler, 3 Pa:, 201 ; Sims v. Hamp* 
ton, 1 Serg, ^ Rawl., 411 ; Roberts' Dig., 207, 208.) 

At common law it was not necessary that a submission to arbitrators 
should be in writing, except where the controversy related to land, or to 
some matter in respect to which it was incompetent for parties to make 
a. valid and binding agreement by parol. And vvhere a submission is 
verbal, without any provision therein that the award shall be "in writing,^ 
a verbal award is valid at common law. — Valendae v. Valentine, 2 Bar^ 
hour's Ch. R,, p, 4*30. N. Y. (1848.) 

(The Chancellor cited Billings' Law of Awards, 9; Kyd <m 
Awards, 7 ; W.alters v. Morgan, 2 Cox's Ck. Cas., al69 ; Cable v. Rogers^ 
ZBuls. R,, 311.)' 



BAGGAGE—LOSS OF. * , 
I 

A stage contractor is a common carrier, and liable as such for all 

loss of baggage, &c. ; and the practice of requiring freight for baggage^ 

■ if over a certain weight, illustrates well, that baggage under that weight 

is virtually and fully paid for by the personal passage money pf.tha 

traveller. 

The feet, that stage contractor^ do not enter the baggage upon the 
way-bill, which is. not a contract, but ex parte altogether, and for tbeir 
own use, does not alter their liability as common carriers for the loss. of 
such baggage. 

Evidence of the contents of a trunk, lost from a stage «coach, though 
on\y prima facie, and light, is legal and competent for what it is worth. 
^Peixoiti V. McLaughlin, 1 Strobhart's JR., p. 468. S. C. (1847,) 

f 

Tried before Mr. Justice Wardlow, at Columbia, Spring Term, 
1847. 

The J defendant was a mail contractor, and owner of a line of stage 
.cxMkobies, in which, with the mail, passengers and their travelling bag- 
gaga wei^. carried between Columbia and Cheraw. The plaintiff Was a 
pasfu^ngar from Col^inbia ta Camden, and on the way, witiiout apparent 
jQQgiigenoe on the part of the c(Hitractor or any of his agents, the plaintiff's- 
ti|unk,wasjCAit firoin behind the coach, and ri^d of its cpptents. By, this 
S¥0ii*pro^^ the plaintiff sought reparation for the loss he had. sustained. 
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The presiding Judge held, the defendant was liable as a commoQ 
carrier. 

*In the list which accompanied the coach from one end of the line to 
the other, called the way-hiU^ the plaintiff's name was entered, but no 
mention made of his baggage. The evidence showed, that the baggage 
of a passenger was never noticed in the way-bill, unless it exceeded a 
certain weight, and then an extra charge was made. He considered 
that the passage morysy paid by the plaintiff was a compensation for the 
transportation of ordinary baggage as well as of himself. 

He held evidence of the contents of the trunk when it left Charleston, 
a few days before, as pertinent to the inquiry concerning what the trunk 
contained when it left Camden, although it appeared that the plaintiff had 
opened it in Columbia. * 

Decree for the plaintiff. The defendant appealed, and moved the 
court to reverse the decree on the following grounds : 

1. Because his Honor erred in deciding that a stage contractor was. 
liable as a common carrier. 

2. Because hi^ Honor erred in deciding that, when the way-bill 
named the passenger alone, and there was no mention made of baggage 
on the way-bill, the stage contractor* was liable for baggage lost, as a 
common carrier. 

3. And for a new trial; because his Hono^ erred in admitting evidence 
to prove the contents of the lost trunk when it left Charleston, and when * 
said trunk washio! placed on the stage coach of the defendant, until it 
was brought to Columbia. " 

Black, for the motion. — There is no case, in our State Reports, i^p- , 
plicable to stage-coach contractors, as common carriers. Baggage is not 
named in the way-bill, as a part of the goods contracted for; and the. 
way-bill is the evidence of the contract. If the Court intends to say they 
are common carriers, let it not be under oppressive restrfctions. Let 
them have some protection. Let the way-bill contain an entry of what 
baggage they are to carry. In Middletoton v. Fowler, et ah, 1 Salk.^ 
282, it was held, that they were exempt as common carriers, Yim, &c. 

{Porcher, contra, cited Wolfv, Somers, 2 Camp,, 351 ; Clark v. Crray, 
3 ^asf., 564 ; Alien v. Seawall, 2 Wend,, 327 ; Pardy v. Drew, 25 
Wend,j 459 ; Butler v. Baring, 2 Car, <J- Payne, 12 Eng, Com, Law, 
287.) 

Richardson, J., delivered the opinion of the Court. 

The strict liability of common carriers by the common law has been 
fully recognized in this State, in many cases, and the general doctrine is 
established. The liability of ferrymen as common carriers, so often 
adjudged, is very analogous to the present case. The ferryman takes 
over a man — ^say for ten cents ; but the man carries a pack. There 
<can be no doubt the ferryman would be liable tor the loss of the pack, 
Although he takes no toll separately for the pack. So if the contents of 
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a wagon^ or of the load uptju a horse, be lost ; because alt must be,iiecies- 
•arily, placed in the custody of the ferryman. The stage contractor, 
the ferryman, the boatmen, railroad companies and wagoners, are alike 
carriers over the public highway, and stand all in the same parity qf 
reasoning, i. e., they come within the same necessary and strict legal 
policy of guarding against robberies or cheats by those who, having the 
custody, are enabled to do wrong secretly. Inn-keepers, for the same 
reason, come under similar law, although nqt separately paid for the 
traveller's baggage. In regard to stage contractors, the practice of re- 
quiring freight for baggage, if over a certain weight, illustrates well thai 
baggage under that weight is virtually and fully paid for, by the per- 
sonal passage money of the traveller. And it would be inconsistent to 
distinguish the contractor's liability or eKemption, by the weight of the 
baggage. And I would say, that in the United States, with our v^ry 
moving and no less migratory people, the laws against common carriers 
are of great practical and every-day importance ; and apply rea^dffy to 
stage coaches, railroads, and all travelling vehicles. Accordingly, in 
the neighboring States, and especially in New- York, where there. is 
• great experience, the judicial decisions on such liability of stage con- 
. tractors are many. There can be little doubt, therefore, that they are 
liable as common carriers. The case does not require the consideration 
of extreme cases, or extraordinary instances of rich merchandise con- 
veyed under the name of travelling baggage. Upon the second ground 
of appeal, the Court cannot perceive how the way-bill, which is merely 
an entry or record kept of the passengers by the stage contractor, for 
his own use, can make any difference. It is not like a bill of lading or 
a contract, but ex parte altogether. Lastly, the evidence of the contents 
. of the lost trunk may have been only prima facie, and light. But it was 
plai|ly legal and competent for what it was worth, and sufficiently aup^ 
ports the Circuit decision on the fact. 

The motion is therefore dismissed. 



BANK. 

When a note is made payable to a bank, and signed by a surety, 
presented to the bank for discount and refused, and afterwards discounted 
by a third person, without the knowledge of the surety, an action will 
not lie at the suit of the bank, for the use of the person discounting the 
note, against the surety. 

. Such an action will lie against the principal in the note, if sued 
separately. — Clinton Bank of Columbus v. Ayres et cd., 16 Ohio R.^p. 
282. (1848.-) 

(Dennisony Jr., cited 2 Ohio, 24 ; 6 Ohio, 150 ; S A, K. Marsh,, 
430 ; 6 /. /. Marsh., 131 ; 1 ChU. PI, 2, 3 ; 3 Bing. N, C, 829; 12 
Johns,, 190 ; 3 T. R,, 148 , 6 N. H., 535; 2C Johns., 288 ; 4 T. R., 
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470; 16 Pick., 579; 6 Ohio, 246; 8 Ohio, 529, 11 Ohio, 65; 

6 N. H., 267 ; Ang, Sf Ames cm Corp., 1€4, 66, 230 ; 12 Wheat., 
/ 68 ; 2 Cranch, 127 ; 3 Pick., 335 ; 1 Pick., 297 ; 9 Wheia., 

702-3 ; 2 ^wrr., 1226 ; 1 Black. Com., 75, note S ; 2 Kent'^ Cam., 
. 53 ; 10 £ng. C. L., 156 ; 1 Selwyn N. P., 122 ; 1 Chit. PL, 511-12 ; 

556-^ ; Gould's PI., 331, 345 ; 2 i/a//, 195 ; 5 Cow., 466 ; 8 Cranch, 

80; 13 Wend., 78; 2 Phil. Ev., 130; 2 5^torik E'l?. 77'-9; 11 OMo, 

489; 12 Ohio, 112. 

Finch ^ Ranney, contra, cited UUca Bank v. Ganson, 10 Wend., 
815 ; JBaTt^ of Rutland v. £ttcA:, 5 TFerwi., 66 ; Chenango Bank v. U^c, 
4 Cow., 567 ; Famsworth v. Swee/, 5 iV. iJ., 267 ; Pillons ei al.\. Van 
'■■ Mierop et al., 3 Burr., 1663 ; Powell v. Waters,. 11 Johns., 176 ; Con- 
way et al. V. Bank of U. S., 6 J, J, Marsh., 129 ; Dennisttm v. Bacon 
,€ial., 10 /oA?w., 198.) 

A bank is answerable for the acts of its agent. And it is immateriar 
how notes get into circulation, if they come into the hands of the holder 
bona fide. — Whitev. Hornet ah^Z McLean's U. S. i2.,p. 291. (1847.) 

Where a bank loans the notes of other banks, which circulate in 
• payment of debts, but are ■ in fact from twenty to twenty-five per cent, 
'below specie par, the contract is usurious, and the bank is only entitled 
to recover the specie value of the notes at the time they were lent, with- 
out interest. — Bondurant v. The Commercial Bank of Natchez, 8 Smedes 
^^MarshairsR.,p.5SS. Miss. (1847.) 

{Bulhck cited 3 S. ^ M., 285 ; 7 Yerg., 547 ; Cox v. Rowley .lately 
decided in La., 1 Yerg., 243, 444 ; 12 Pick., 565 ; 5 Mon., 477 ; 7 
-Mon., 263 ;lJ.J. Marshall, 47 ; Planters' Bank v. Sharp, 4 Simdes^. <t ' 
Mar., 75. 

Clayton, J., cited Bar^ v; Hays et al., 1 Yerg., 243 ; Harrison v. 
Bank of Kentucky 2 /. /. Marshall, 140 ; Bank of the State v. Ford, 
6 Iredell, ms.) 

Money fraudulently obtained from a bank may be sued for before the 
note given to the bank for the same becomes due. 

A forged note to the Oank is no payment, and the bank may sue« for 
.the money advanced by iU-^Gihson v. Stevejis^, d McLean^ 0. S.. R., p* 
551, (1847.) . ' 

A bank cannot legally be i&xei for railroad stock pledged to It a9 
collateral security for a debt. — WaWiam Bank v. Inhabitants of WaU 
tham, 10 MetcaJfs R,,p. 334. Mass. (1847.) 
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BANK CHARTER. 



It is now the settled law, that an inquiry mto the violation of its 
charter by a bank or other corporation, can only be had in a direct pro- 
ceeding, instituted for the purpose, by the government ; And not in a 
.collateral wayt by. individuals. — The Grand Grtdf Bank v. Archer ei a/., 
8 Smedes ^ MarshaWs iS., p. 151. Miss. (1847.) 

(Clayton, J., cited Flecker y. Bank of U, S., 8 WheaL^ 388; 
Vidd v. Girard's Ex'rs, 2 How, (S. C.) 127; 16 Mass,, 102 ; 3 Ran,, 
143 ; 4 Shepley, 224 ; Bardc v. Hammond, 1 Rich, Law R,, 228 ; Com. 
Bank of Manchester v. Nolan, 7 How., 508; Wade v. Amer, CoL 
SocUiyil S. 4- M,, 663 ; Bank of Port Gibson v. NeviU, 6 S., M,, 513.) 

BANK— PROTEST. 

When a note is deposited with a bank for collection, when Jue, it is 
a sufficient demand if the teller of the bank, presenting the note, inquires 
of the book-keeper whether a deposit has been made to pay the note 
and is informed there are no funds to pay it. 

The demand is good, though the teller acted as clerk of the. notary 
public who protested the note. 

* The teller represented the bank, and it was responsible for the money 
if paid. 

The notice was made out by the clerk, but signed by the notary, and 
the Court will not presume a fact, not proved against the face of the 
paper. — Broufmngv. Andriws^ZMclAean's U. S.R.,p, 576. (1847.) 

Joy ^ Porter, for plaintiff. 
Hand, for defendant. 

Opinion of the Court. — This is a motion for a new trial. The 
plaintiff brought this action against the defendant as endorser of a pro- 
missory note, payable at the Bank of Michigan. At the trial the de- 
fendant objected to the evidencb of the presentment of the note to the 
bank, and demand of payment when it became due ; and also as to the 
sufficienoy of the notice. The objections were overruled and the evidence 
was permitted to go to the jury, with a reservation of the questions of 
law. 

1. The note was presented to thg bank and a demand of payment 
made, by the clerl of the notary, who, it is alleged, had no authority to 
make the demand. 

This point was raised in Sacrider v. Broum, 3 McLean, 481, but it 
was not decided, as :he decision turned upon the illegality of the protest. 

In that case the Court referred to Loftly v. Mills, 4 Term, 475, to the 
views of Mr. ChUiy and his correspondence with the associations of ao. 
taries of Liverpool and London on the subject, and to the dcj and iih of 
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HilVs Reports, and the Cburt safjv '^If it: were admitted that a notary's 
clerk may make a demand of payment, yet it is very clear that the clerk 
cannot mako the pn>test.'' 

From ihe evidenoe in this case it appears the note was deposited in the 
bank for collection ; that Alexander H. Sibley, the teller of the baak, was 
the clerk of the notary, and when the note oeoame duB he inquired of 
the book-keeper whether any funds bad been deposited to meet the note^ 
who replied, after examining the books, that no such ' deposit had been 
made. The teller at the time held the no^ in his hands) presenting it to 
the book-keeper. We think this was a sufficient demand. The bank 
had possession of the note for collection and was responsible for it. The 
note was payable at the bank, and it was the duty of the maker to deposit 
itinds fer that purpose; No deposit was made, and this fact being ascer- 
tained by the book-keeper, who enters all fleposits, at the request of the 
holder of the note, nothing more was necessary. Had the funds been 
placed in the bank, the possession of the note by the bank would have 
authorized the teller to deposit thejn to thecredit of the plaintiff. 

Jn the Bank of Utica v. Smith, 19 Johns., 231, the Court decided, 
** That a demand of payment of a note by a notary, or a person having 
a parol authority for that purpose, or the lawful possession of the note, is 
sufRcient." The note, on payment, would have been surrendered, and 
wherever' this may be lawfully done by the holder, he mav make the 
damaad. 

2. It is insisted that the notice was insufficient.. 

Jn support of this objection a late decision of the Supreme Court of 
Michigan is referred to, as governing the question of notice. 

The notice was directed to the defendant, informing him; that the 
note of John H. Gaits for $428 87, endorsed by the defendant and pay- 
able at the Bank of Michigan, was protesited for non-payment on the 9th 
of July, 1838, and that the holders look to him for payment. The form 
of this notice seen^ to have been taken from the one sanctioned by the 
Supreme Court in the case of Mills v: The Bank of U. S., 11 Wheat,, 
481. "The law^has prescribed no particular formof such notice. The 
object of it is merely tb -inform the endorser of the" non-payment by the 
maker, and' that' He is held liable ibr the payment thereof.'* — Bank of 
Alexandria y. Swarm, ^Peters; 33. "The notice is sufficient if it state 
the non-payment : and it is not necessary 'to state expressly, fb»it is justly 
implied, that the holders look to the endorser.'*i— S^cniV Com., ild ed., 
108 ; Lenox v. LevercU, 10 Mass., 1 ; Wallace v. Agry, 4 Mason, 336 ; 
Kenumrthyv: Hbpkins, I Johns. d^dses, lOT. 

The late decision in Michigan, not yet reported, is^ understood to over- 
rule the above cases and what has, heretofore, been considered the settled 
law upon the aibject in this country and in England; Whether this be 
the case or not can be of but little importance to this Court. The t|ues. 
tion is not local and does not arise under any statutory provisioni Noiice 
is reauired by the statute; but the form of the notice is not giv^n* Indeed, 
hiwl tf fbrm been adoptfed by statute, essentially ehan«ing the form witioh 
has been observed here and in England for more than half a century, 
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and which has been sanctioned by Courts that recc^ize th& law mer- 
chant, we should hesitate to give the statute a retrospective efi^dt. It 
Would seem vitally to bear upon >prior contracts, in changing the nature 
of their obligation. ^ 

The Courts of the United States follow the settled construction of the 
statutes of a State, by its Supreme Court, fiut the above is a quedtidii 
of general commercial law, and does not uepend upon the construction of 
a statute. The reason which influences the Supreme Court to follow the 
States in the construction of their statutes, it would seem, should influence 
the State Courts to follow the rule of decision of the Supreme Court of 
the Onion on questions of general law. 

The notice purports to have been signed by Henry R. Sanger, notary 
public, and the body of it is in the handwriting of Sibley, the teller of the 
bank. It seems to have been the practice of the .iofary to leave blank 
notices signed by him with Sibley, who filled them up and gave them the 
proper diffections, but the witness is not able to state whether, in this case, 
the name of the notary was signed to the notice before or after it was 
filled up. As the signature of the notary is proved to be genuine, tHe 
Court will not presume a fact, nor should a jury be authorized to do aOp 
against the face of the paper. 

The motion for a new trial is ovemdedf andjudgmeHL 



BANKRUPT, 

In an aiotion upon a promissory note, wher« the bankruptcy of the 
jn&ker is- alleged in his defence, and the certificate of discharge is ait- 
tempted to be impeached on the ground of a prior fraudulent sale of goods 
to a third person, which he did not include in his schedule of efi^cts, tlie 
purchaser is a competent witness. — Lottd v. JPicrce, Maine R.^ p.. 233. 
(1847.) 

Where a certificate in bankruptcy is interposed as a d^ence to a pie* 
eatisting debt, it may be invalidated by provir^ . fraud in its procurement. 
—SuySom 4- Co. V. WaUcer et aU.\ 16 Ohio M.,p, 122. (1848.) 

(Hitchcock, J., cited 3 Howard^ 202, 209 ; 1 Denio, 75, 332, 519.) 



BANKRUPTCY. 

If the maker of a negotiable promissory note chtnlti a discharge in 
bankruptcy, and subsequently, upon an adequate consideration, promise 
to pay the debt, an action may be brought against him upon the original 
eontraet, and the creditor may avail himself of the new promise in 
Answer to a plea of bankruptcy. But this new promise does not revive 
the original negotiable character of the instrument* It is a promiise to the 
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party alone, to whom it is made, and is not negotiable, or assignable, 
as to permit a recovery thereon in the name of a third person. 

In an action by the endorsee against the payee of a negotiable promis* 
sory note, if the defendant plead a discharge in bankruptcy, a replica* 
tion of a new promise to the payee, prbr to the endorsement, will be a ' 
departure from the declaration. — Walbridgev. Harroon^ 18 Vermont R., 
p. 448. (1847.) 

Assumpsit upon t promissory note, executed by the defendant, and 
made payable to Joseph A. Wing, or order, and by Wing endorsed to the 
plaintiff. The defendant pleaded his discharge in bankruptcy, under the 
act of Congress of August 19, 1841, in bar of the action ; to which the 
plaintiff replied, that the defendant, subsequent to his being decreed a 
bankrupt, and previous to his obtaining his certificate of discharge as 
a bankrupt, and previous to the time when the note was endorsed by 
Wing to the plaintiff, and while Winjj was the owner and holder of the 
note, promised to pay the note to W-ing, according to its tenor. To 
this replication the defendant demurred. 

The County Court — Redfield, J., presiding — adjudged the replica- 
tion insufficient, and rendered judgment for the defendant. Exceptions 
by plaintiff. 

Wing, for plaintiff. 

Bankruptcy is a personal privilege, and no one can take advantage 
of it, except the bankrupt himself. He must, if a joint contractor, be 
sued wfth the other contractors. — Roberts v. McLean^ 16 Vt.y 608 ; 1 
Chit. PL, 48, 52 ; Lawes' F/., 703 ; Allen v. BuUer, et aZ.,9 Vl, 122, 
The suit must be Upon the original contract, and not on the new promise. 
—2 Stark. Ev., 210 ; Williams v. Dyde et al., Peake, 68 ; Trtteman 
T. FenUm, Cowp., 544 ; Gailer yGrinnel, 2 Aik., 349 ; 1 Chit: PL, 

'61 ; Birch v. Sharland, 1 T. i?., 715. And it makes no difference, 
whether the promise is before or after the discharge, if it is after the 
decree in bankruptcy. — 1 Chil. PL, 61 ; Cowp.y 527, 544 ; 2 Stark, 
Ev., 211 ; Roberis v. Morgan, 2 Esp., 736. 

The certificate of bankruptcy does not remove the debt, but, when 
waived by a new promise, the old debt is restored, the same as if the 
defendant had never availed himself of his discharge. Wh^ waived, 
it is the same as though it had never existed. It is the same as the 
statute of limitations, or the plea of infancy, with this exception, — the 
statute of limitations is waived by an unqualified admission that the debt 
is due ; while to remove the bur, created by a discharge in bankruptcy, 
or by infancy, there must be an express promise, to pay ; but» when the 
bar is removed, the action must, according to all the authorities referred ^ 
to, be brought on the original contract, and not onr the new promise. 

No case can be found, wheie it has been held, that a note lost its 
negotiability by reason of any decree in bankruptcy, or that the assignee 
or endorsee of a note signed by a bankrupt or an infant, which had been 

. itevlved af\er decree in bankruptcy, or afler the defendant had arrived at 
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full age, or allet the statute of limitations had heen removed by an - 
admission of the debt, could not maintain an action in bis own name on . 
the note thus revived, the same as if there had never been any defence' 
to the note. The case of Trueman v. FenUm^ Cowp,^ 544, was in the. 
* name of the endorsee^ but no question, was made in reference to the nego- 
tiability of the note. . 

Peckf for defendants. 

The decree of bankruptcy and discharge rendered the note functus 
> officio. The discharge of the defendant discharged the. debt for which 
the note was given. The plaintiff, then, took nothing by the assign- 
ment, but an equitable interest in the debt ; in other words, he cannot 
sustain an action in his own name as endorsee, as the note has no legal 
existence. — Baker v. Wheaicm,h Mass. , 609. The debt, though dis-. 
charged, is a sufficient consideration to support an express promise to 
pay it. A, bare acknowledgment of the d^bl| as in the case of a debt 
barred by the statute of limitations, will not avoid the discharge. In this 
all thebauthorities agree. — Lynbury v. Wrightman, 5 Esp.y 198. 

If the action had been brought in the name of the payee, he might 
hav^ recovered, on provipg an express promise to pay the note. So, if 
the promise had been made to the plaintiff after the note was assigned, 
he might recover on a declaration properly framed. The difficulty in 
this case is, that he seeks to recover upon a promise made to the payee 
before the transfer. This is not within the issue and is a departure.—- , 
Dupuy V. Smart, 3 Wend., 135 ; Moore v. Viele, 4 Wend., 420 ; 
Dean v. Crane, 1 Salk., 28 ; Sarrele v. Wine, 3 East, 409 ; 2 Saund^, 
37, /, note. 

The opinion of the Court was delivered by Williams, C. J. This , 
action is Ijrought by the endorsee against the maker of a promissory 
note/ The defendant pleads a certificate of discharge in bankruptcy. 
The plaintifFhas replied a new promise to Wing, the payee, made after the 
decree in bankruptcy and before the note was endorsed to the plaintiff. 
To this replication there is a demurrer, and joinder in demurrer. The 
question is, whether this note is still to be considered as negotiable^ and, 
as such, capable of being transferred to the plaintiff, together with the 
benefit of the promise made to Wing. 

It seems to be settled by authorities, that, when a debt is discharged 
by a certificate of bankruptcy, ' if the debtor, for an adequate considera- 
tion, promise to pay the same, an action may be brought on the original 
contract, and the creditor may avail himself of such new promise in an- 
swer to a plea of bankruptcy. In this particular it is assimilated to a 
promise to pay a debt barred by the statute of limitations. The cases, . 
^ however, are widely different. In bankruptcy a debt is discharged by 
the operation of ^e certificate. A recovery can only be had on the 
new promise, founded on sufficient consideration. A debt, on which the 
statute of limitations has run is not discharged ; the remedy, only, is 
UUcen away, and the remedy may be restored by a promise, or acknow- 
ledgment, made without any consideration therefor. The debt and the 
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re^djr remaiii In ^hb Idttet xjase., as they were origmfiHy. 'fiibiatik 
riiptcy the debt is discharged, and the new promise alone gives the action. 
This n^w promise does not revive the original negotiable character 'of 
the instrument ; it \» a promise to the party alone, to whom it is made^ 
and is not negotiable, or assdgnable, so as to permit « recovery thereon 
in the name of a third person. The replication, therefore, of a promise 
to Wing could not aid the plaintiff in this case, and was a departure (bom 
the declaration. 

The cases of Baker y. WheaUm, 5 Muss,,, 509, Depuy v. Smart, 3 
Wmd.f 185, and Mpprev. Vide, 4 Weni", 420, are vei"y clear on this 
point, — ^that a note, discharged by a certificate of discharge in bank- 
ri]^tcy, or insolvency, is functus <^cio, ceases to be negotiable, and that 
no action can be sustained thereon by any other, person, than the one to 
whom the promise was made. The principle of those cases we recog- 
nize and are disposed to adopt, inasmuch as no case is produced, which 
recognizes a different princ^le. 

The judgment.of the County Court is therefore affirmed. 



BETTING, 

Money knowingly lent to be staked on the event of a borse-rac^, 
cannot be recovered back. — Ruckman v. Bryan, 3 Denio's R,, p» 340. 
N. Y. (1848.) 

(Beardsley, J., cited Gibbons v. Gouvemeur^ 1 Denio, 170 ; 9 Aiiney 
c. 14, sec. I ; Chit, on Cont,, 712 ; Barjeau v. Walmsley, 2 Stra,, 1249 ; 
Robinson v. Bland, 2 Burr,, 1077 ; Alcinbrook v. Hall, 2 Wils., 309 ; 
Wettenhall v. Wood^ 1 Esp,, 18; McKinnell v, Robinson, S M. ^ W,, 
434 ; Canaan v. Bryce, 3 Barn, Sf Aid,, 179 ; Langton v. Hughes, 1 
M: if S,, 593 ; The Gas Ligiit ^ Coke Co. v. Turner, 5 Bing. N, C, 
606 ; i>e Begnis v. Armistead, 10 Bing,, 107 ; Chit, on Cont,, 696, 714.) 

Where two resident citizens of Vermont went into Canada for the 
purpose of making a wager in reference to the result of a Presidential ' 
election then pending in the United States, and, while there, made the 
wager, and each deposited the amount of money wagered by him in the 
hands of a stakeholder, who was a citizen of Canada, with written di* 
rections to pay the whole amount to the one or the other of the parties, 
according to the event, it waiS held, that the contract must be treated " 
as illegal, by the Courts of this State, to the same extent that it would ' 
have been, if made within the State. 

And the loser, having, after the event was determinea, but before the 
stakeholder had delivered the stake to the winner, notified the stakeholder' 
of his revocation of the contract, and demanded the money which he 
deposited, was allowed to recover back the amount of his deposit. In air 
action of indebitatus assumpsit against the stakeholder. 
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As between the parties to an illegal wager, where money, or other 
pft^peity has been fcdvancicd %yon0 tdlfte ($^ themabiiig of tte 

contract, the wager is revocable at any time before l^e eveBt happens. 

Bin, as against VLSiakehoidery a reToeatitHi be£)re the event happens 
is not aecessary ; bcrt the "Idser may ^(kon^aid (iof hun a letura of his de- 
posit, until, with the loser's express or implied assent, ct has been paid 
<^er to the winaer.— ^ar^eZow v. Sdker, IB V&rmaat:R.f.p* fi* (1847.) 

IirdEBTTATtrs Assumpsit for money lM0d ^bloA reeeivei, imoney paid, 
laid xmt and expended, and money lent. Fleia^ tiae genet^i issue, amd 
trial' by jury. 

On trial the plaintiff gave evidence tending to provse, (bat about *th« 
1st of Atigu^, 1840, the plaitttiS* and aae £reoi^e M. Kidder agreed, at 
St. Albans, in this State, to meet each other at Dunham, in Lower Cana^ 
da, on the 5th day of the same August, and there deposit witlh the d^fen*' 
dant, as a stakeholder, the sura of three hundred dollar^— <he plaintif to 
deposit two hundred dollars and the defendant one hundred ; that tm the' 
5th day of August the plaintiff and Kidder did meet at Dunham, and le- 
quested the defendant to receive the said money as stakeholder ; that 
the defendant received the money, and agneed to pay it over according 
to certain written directions, signed by the plaintiff and Ktdder, which 
were then delivered to the defendant, und which were in these woreb ^ 
"Dunham, L. C, August 5th, 1840. Enclosed three hundred dollats, 
to be paid Greorge M. Kidder in case William Henry liarridoii is elected 
President of the United States the next Presidential etlectibn in the Uni- 
ted States ; and in case Martin Van Buren is elected President of the 
United States, to be paid to Mr. A. G. Tarleton; it is farther understood 
and agreed, that, in case of the death of either of the said candidates 
before the next Presidential election, then one hundred dollars of the. 
within is to be paid to Geo. M. Kidder, and two-hundred to Mr. A. G, 
Tarieton. 

The plaintiff also gave evidence, tending to prove^ that, on the. 28th 
day of November, 1840, one Levi Sevens, having a power of attorney 
from the plaintiff to receive the money deposited by the plaintif!^ called 
upon the defendant) at Dunham, and demanded the money, and that the 
defendant then refused to deliver it to him ; and also evidence tending 
to prove that Kidder was notified, by the plaintiff's direction, on the 31st 
day of October, 1840, that the plaintiff revoked the wager. 

The defendant introduced the depositions of James Smith and Wil. 
fiam Walker, who testified, in substance, that they were counsellors, at 
law in Canada, and that by the laws of Canada, a stakeholder may be 
n called upon to pay over the money, deposited with him by the parties 
laying a wager, fo the winning party, af\er the occurrence of the event 
which is to decide the wager, the stakeholder being bound by the agree- 
ment at the time of^ receiving the deposit, unless the wager is ill^al ; 
and that, by the same laws, a wager as to the result of a foreign elec- 
tion is not an illegal wager ; and that, in casd of the refusal of the stake* 
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holder ta pay the inoney to the wiaaer, the winner may maintain an ao . 
tion against him therefor. 

The defendant also gave evidence tending to prove, that, at the time 
the wager in question was made, Kidder refused to make any wager in 
the United States. 

The Court instructed the jury, that the wager in question, heing 
made by citizens of this State, was illegal by the laws of this State, not- 
withstanding it was made in Canada; that it is incident to every wager, 
that either party may rescind the wager, so long as the event is undecided ; 
that, if the plaintiff rescinded the wager in question on the 31st of Oc-. 
tober, 1840, either party had the right, at any time thereafter, to take 
his money from the defendant ; and that, if the defendant was forbidden 
by the plaintifT, or his agen|j^ on the 28th of November, 1840, to pay 
over the money ^o Kidder, he had no right afterwards to make payment 
of the same to Kidder. 

The jury returned a verdict for the plaintiff. Exceptions by de« 
fendant. . 

Stevens ^ Seymour^ for defendant. 

1. Th^ contract l)eing made in Canada, and to be performed there^ 
the lex loci contractus must govern. — Sherrill v. Hopkins, 1 Cow,, 103 ; 

Van Schaick v. Edwards, 2 Johns, Cos., 255 ; Ruggles v. Keeler, 3 
Johns., 263 ; Andrews v. Herriott, 4 Covi., 508. 

2. The laws of foreign countries must be proved like other facts, be- 
fore they can be received in Courts of Justice. — Lincoln v. Batelle, 6. 
Wend., 475 ; Francis v. Ocean Ins, Co., 6 Cow,, 429 ; Case v. Bikers 
10 Vt., 484. In this case the plaintiff offered no evidence, to show that 
the contract was illegal by the laws of Canada, or that, by those laws, 
he had a right to rescind. On the other hand, the def^dant has proved 
that, by the laws of Canada the wager was legal. The plaintiff is pre- 
sumed to know the laws of the country, where he enters into a contract ; 
but there can be no legal presumption, that the defendant knew the laws 
of this State, not being within its jurisdiction. 

3. If the contract is illegal, a Court of Justice will not interfere be- 
tween the-parties, — the principle of public policy being, ex dolo maJo non 
oritur actio, '--^Yai^s v. Foot, 12 Johns,, 1 ; McKeown v. Laverty, 3 
Wend,, 494 ; Lyon v. Strong, 6 Vt,, 222. 

4. The common law of England recognizes the validity of wagers, 
as legal contracts. — Jones y, Randall, Cowp,, 37 ; De Costa v. Jones^ 
Covrp,, 729 ; Pope v. St, Leger, Salk., 344 ; LyneU v. Longbotham, i 
Wits,, 3f) ; McKeown v. Laverty, 3 Wend,, 494. , 

Hoyt ^ NuUing, for plaintiffs. 

1. The liability of the depositor, or stakeholder, depends upon the 
contract between the depositors. — ^9 Conn,, 169 ; S B, ^ C, 221. 

2. The contract in this case amounted simply to a wager, by two 
citizens of Vermont, as to the result of a Presidential election. This 
Court very early decided all. wagers to be illegal, as opposed to sound 
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policy and good morals, Co7 lamer v. Day, 2 F/., 144, and the Legislature 
of this State have. made it highly penal for any man to " win or lose any 
money, or other valuable thing, by betting on the election of any persoa ' 
to any office." — Rev, Stat, c. 51, sec. 14 ; Rust v. GoUf 9 Cow,, 169, and 
note. 

3. The plaintiff insists that, if the wager be rescinded, and the stake- 
holder notified thereof any time before he actually pay over the money 
to the winner, either party may recover the amount deposited by himself. 
— Ailan v. Heam, 1 T. jR., 56 ; Cotton v. ThurUmd, 5 T. J?., 405 ; 15 
JSng. Com. Law, ^04 ; 16 S. Sf. R., 147. 

4. It does not appear by the case, that the wager was made in Cana- 
da. The parties met at St. Albans, and agreed \ip8n the teitns and con- 
ditions of the wager. And the plaintiff submits, whether the subsequeni 
meeting at Dunham, and depositing the money with the defendant, ^as 
any thing more than a part performance of that agreement. 

5. The' depositions introduced by the defendant do not prove what the 
law of Canada is, in a case like the present. 

6. The Courts of this State should give no operation whatever to any 
foreign law, which legalizes in any way, or tends to encourage, wager^ 
ing in reference to our elections. — 1. Because such contracts are against 
sound policy ; — 2. Because they are opposed to good morals ; and, 
3. They are in open and direct violation of a public law of this State.— 
2 Kent, 458 ; Story's Confl. of Laws, 203 ; 13 Mass., 26. 

The opinion of the Court was delivered by 

RoYCE, J. — ^In this State, a wager, like the one in question, would be 
altogether illegal ; not only at common law, as tending to promote cor* 
ruption and a spirit of gaming, and therefore opposed to public policy,-— 
but as being, moreover, expressly prohibited by statute. And sp" far as 
the law of Canada was shown upon the trial, it would seem to correspond 
with the English common law. It is doubtless true that in Canada, a9 
in England, wagers upon indifierent subjects are valid, and that an action, 
will lie to enforce them. The evidence from Canada speaks of wagers » 
that are not illegal, in contradistinction to those that are so, withont giv- 
ing instances of the latter class. But we are bound to suppose, that the 
exceptions to the validity of wagers in their law are not essentially more 
restricted than those in English common law. Hence we infer, that 
it is a requisite in the law of Canada, that a wager shall not tend directly 
to promote immorality, nor to contravene public policy. The evidence 
cltsarly implies that a wager between their citizens, upon the result of an 
election there, is regarded as illegal. And we cannot doubt, that if two 
of their citizens, with a view to evade the laws of their own country, 
should come into the United States and make such a wager, it would be 
pronounced illegal by the Courts of Canada. Indeed, this would be but 
an instance of applying a conservative and selfj:)rotecting principle, 
which is believed to pervade the jurisprudence of all civilized nations^ 
As between the parties to the present wager, We accordingly consider 
that it should be treated by the Courts of this State as none the less illegal 
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for having been made in Canada. The parties were resident citizens 
here, and their resort to Caiiada, .as llie p]Bce ai condluding Ahe contracft^ 
was obviously designed as an evasion of our laws. And we are at libeir'. 
ty to presume that the defendant was aware of all this, aad must haire 
known, that, within the jurisdiction of Vermont, he niight, under proper 
circumstances, be made subject to liability. 

The case will therefore depend upon the views to be taken of an il- 
legal wager. It is urged, that no remedy should be afiToj'ded in suoh a 
case, whether as between the parties to the wager, or in favor of either 
against a stakeholder. The want of such a rule, not only as applicable 
to illegal wagers, but to all contracts arising ex turpi ca^d^t iias, indeed, 
bemi regretted by several of the English Judges, and the rule itself re- 
ceires diret^ «couiiteriliace from some of the New. York cases. But the 
commpn law does not at present, as we believe, sanction the denial of its 
r^nedies in such extensive and unqualified terms. We deem it well set- 
tled, that an illegal wager is revocable at any time before the event hap- 
pens ; and that such a revocation, like the rescission of other <3»Dn tracts, 
places the parties in statu quo, and of course entitles them to a return o£ 
thair deposits. 3uch I understand to be t-he rule as between the parties 
themselves, when money or other property has been advanced on a stake 
by «iie to the other, upon the making of such a wager. It is said to be 
founded in the justice and policy of allowing to each party a locus peni- 
ienlia, while the contract renmins executory. I think it might also be 
referred to acknowledged principles, resulting from the illegality of the 
contract. But according to the case of Cotton y. Thurland, 5 T, R,, 
405, followed by Lacaussade v. WhUe, 7 T, R,, 535, and expressly con- 
fi«hed by Smith v. Bickinore, 4 Taunt,, 474, a revocation before. the 
event happens is not necessary, *as against a stakeholder, but the loser 
may demand of him a return of his deposit, until, with the loser's express 
orimpliGiji consent, it has been paid over to the winner. This is at pres- 
ent the received doctrine in the ease of an illegal wager. — Chit, on Cont., 
087, and cases there cUed, The event of an ill^al wager cannot, of itself, 
confer a right of property upon the winner. It is mily when he get^ 
possession as owner, and that with the loser's unrevoked assent, that the 
stake becomes his in the nature of an executed gift. In the meantimoi 
the stakeholder, being a mere depositary, without any interest in the 
stake, is legally bound to restore to each party his own contribution, if 
thereto itequired. And according to these vieiys, there can be no doubt, 
upon the facts appearing in the present case, but that the plaintifi* estab- 
lislied a right to recover back his deposit of tlie defendant. 

Judgment of County Court (tffirmed. 



BILL AND ANSWER. 

To entitle a comp^inant to an order authorizing him to be examined 
as a witness, to prove the facts stated in his bill, against an absent de^- 
iibnd«T!t who has not ap*pearcd in the cause, it ^should be stated in th0 
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biH^ And-'Swonif iNi^ di«t(';tbe cxmiplaidaat has not th^ laeans of pfoving the 
maHers vrkmh b9 ^idp^titto ^itftbli^, except by hJb own oath, witUoat an 
an;;wer«iad Qlsoov€fy Irofii tho abseat detei^^nU-^An^nymms, I Bop^ 
hour's Ch. R.,p. 409. N. Y. {IBAl.) 

Turn Waa aai oi^iisatiQB for a refereaee to a master to .take proof of 
the facts stated in the bill, as against an absent defendant 'whoiiad AOt 
Appeared in the suit. 

^rspthy^ acdttd ibr a provisioB to be inserted in the ord^, authorizmg ' 
the ooin^l^atkt to be examined, to prove, by ki9 own oath) the faots- 

.stated in the bill. 

t • 

Ths :GbANi3£Uxut said it was not a matter of course to permit the 
complainant to be examined to prove the allegatioa^ in the bill, as against 
an absentee. He said the complainant should state in his bill, and verify 
it by his oath, that he cannot prove the matters charged in the bill, except 
by an answer and disot^ery from the absent defenjlant, unless he is permit- 
ted to prove them by his own oath. That upon such a bill, inasmuch as 
a #9CQyery could i^pt be obtained from an absented who did not appear, 
the-pompiainftnt might be permitted to prove the facts as to which a dis- 
CQff^ery from the dofesidajit would be necessary, if he appeared in the 
cause, and did not m&r the bill to be taken as confess^ against him 
afle^ suefa appearaf)0e. 



BILL OF DISCOVERY. 

To maintain a bill of discovery in a defence at law, the plaintiffmust 
sti^e a case which, if established, would constitute a good defence at law, 
aitd he must then state some fact, material to such defence, which he 
wishes to establish by the confession of die xlefendanti — Nieury v. O^HdrOf 

1 Barbctrir's R,, p. 48A. N. Y. (1848.) 

(Harris, J., cited Story Eg. PL^ sees. 319, 325 ; Newkirk v. WiUet, 

2 Caine's Cas. in Er., 296 ; WiUiams v. Harden, 1 Barb. Ch.y 298.) 



BILL OF EXCHANGE. 

A negotiable bill of exchange or promissory note must be for a fixed 
sum, and must be payable in money, and the time of payment must be 
fiQch that it will certainly 'arrive ; though the day of payment may de- 
pend upon a contingency. — Henschel v. Mahler , 3 Demons 22., p. 428. 
Jf. r. (1848.) 

• ♦ 

(Tfic OHATicBLLoa cited CoUhan v. Cooke^ Willes, 993 ; Strasigef 
l»n, S. Ci) 
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A bill of exchange, payable twelve months after ^ftte, when, thb 
nominal day of payment falls on Sunday, is, notwithstanding, allowed three 
days of grace, and is properly protestable on the ^Wednesdatf following. 
— Wooky V. Clements, 11 Alabama R.^p. 220. (1847.) . 

(GoLDTHWAZTE, J., Cited ChtUy on Bills^ 410^ <t, and note 1 ; Siory on 
Bills, sees. 337, 338.) 

An acceptor of a bill of exchange is not liable to the payee or endorsee 
fcr damages caused by non-payment, but only for the amount of the bill, 
with interest and costs of protest. — Bowen el ah, v. Sioddard, 10 Met" 
calf s R,, p, 275. Mass. (1847.) 

(HirBBARD, J., cited Bain v. Ackworik, 1 Rep. Con. Cu, (S* C,,)107 
Riggs V. Lindsay, 7 Craneh, 500.) 



BLAMC NOTE— ENDORSER. 

Where a note is endorsed in blank, and it does not appear that the 
holder had notice of any restrictions or limitations upon the ^Ktent of 
liability to be incurred, the endorser thereon will be liable to such 
holder, even though the note be filled up with a greater sum than the 
endorser expected or intended. — Fanning v. The Farmers* and Merchants* 
Bank of Memphis, 8Smedes ^ Marshall's R., p. 139. Miss. (1847.) 



BOND. 

Upon a bond conditioned to save harmless and indemnify the obligee 
against his liability as the maker of a promissory note then held by a 
third person, arid to pay the same, or cause it to be paid, the obligee may, 
without having paid any thing, recover the amount of the note against 
the obligor, upon his failure to pay the holder. 

' But he cannot recover the costs of a judgment obtained against him 
on the note, where he has not paid them. 

Where the note is past due at the time of the execution of such a 
bond, the obligee is bound to make payment to the holder immediate ; 
and if he fail to do so, a suit may be maintained on the bond without 
delay. 

The defendant cannot, in an action on such a bond, set up usury io 
the note. 

• An agreement to indemnify one against a* demand, is of the same 
legal import as an agreement to indemnify him against his UabilUy for 

the demand.— C/iMrcJ^iYZ v. Hunt, 3 Denio's R., p. 321. N. Y. (1848.) 

• 

. (Iliil, Jr., cited Thomas v. AU^n, 1 Hi]1, 147 ; The People -v. Coihett^ 
8 Cowen, 520 ; Webb v. Lansing, 19 Werid,, 423; Bearce y. Barstow, 



s 



BOJSn> — ^HUSBAND ^ND. WIFE. 48>, 

9 Mass.f 45, 48 ; De Wolf v. Johnson, 10 Wheat., 367 ; PraU v. Adana, 
7 Pa^tf, 615, 639, 641. , 

Pierson, contra, cited, In Re Negus, 7 Wend., 499 ; Douglas v. 
Clark, 14 Johns., 177 ; Aberdeen v. Blackmar, 6 ifi//, 324 ; Hammond 
V. Hopping, 13 TTiend.. 505; jReedJ v. Smith, 9 Cow?., 647; Chilly on 
Com., 706, 709 ; Ord Jfc l/^wrj^, 105. 

Beardsley, J., cited Hurlst. on Bonds, 40 ; Bothy*s Case, 6 i?ep., 31 ; 
S%. TattcA., 369; FarquaJiar v. Morm, 1 D. ^ E., 124; Por/ v. 
Joc^-fon, 17 Johns., 2S9, and authorities there referred to; In Re Negus, 
7 Wend., 499.) 

It is the essence of a bond to have an. obligee as well as an obligor ; 
it must show upon its face to whom it is payable. 

The defect cannot be supplied bv showing a delivery to a particular 
person.— PAe/jp* v. Call, 7 Iredelfs R., p. 262. N, C. • (1847,) 

A surety to an attachment bond, who is a necessary witness for the 
party, ma} be made competent l>y the execution of a new bond, with 
sufficient surety, and it is the duty of the Court to permit such substitu- 
tion to be made. — Drinkwater v. Holliday, 11 Alabama R., p. 134. 
(1847.) 

Falsely putting, a witness' name to a bond, which is not required to 
have a subscribing witness, does not vitiate the bond, and is not forgery* 
—State V. Gherkin, 7 Iredell's R.,p. 206. N. C. (1847.) 



BOND— HUSBAND AND WIFE. 

Where a bond was executed to husband and wife, in consideration of 
property delivered by the husband to the obligor, conditioned for the de- 
livery of certain specific articles of property to the obligees, during their 
natural lives, for their support, it was held, that the wife had an equitable 
interest in the bond, and might legally cancel it, after the decease of her 
husband. 

And where the wife, in such case, after the decease of her husband, 
cancelled the,lx)nd executed to her husband and herself, and received, in 
lieu thereof, a bond to herself, conditioned for general maintenance 
through life, it was held, in the absence of .all proof of fraud, that the 
obligor was not chargeable as her trustee, by reason of sdch second 
bond^ 

An obligation to maintain a person through life is a mere personal mat- 
ter, and, where the consideration did not move from the person to be sup- 
ported, cannot be attached by trustee process. — Briggs v. Beach, 18 
Vermont R., p. 115. (1847.) 
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BOND AND Mi)KT6AGE. 



If a perspn take a bond and mortgage to himself, widi a condhion to 
support him and his wife d iring their lives, an actidn upon the mortgt^e, 
to enforce the performance of ihe condition, ^ the benefit of the wfie, 
after his decease, must bp brought in the name of his administrator. 

The widow cannot lawfuUv eater for condition broken. 

If she marry agnui, and resicte with the second hfusband, without any 
claim for supix)rt. it must be (icjnsidered as voluntarily wai\'ed for the 
time being ; and in order to constitute a breach of the condition,, subse- 
quently, there must be a demand of the support required, and' a^ 
refusal. 

h is not niBCeSsary to make the denr^and upon the land mortgaged, 
unless that be the place where the support is to be furnished. 

The widow may make a valid demand, notwithstanding she has 
married' again'; anxi it may be made upon the administrator offhe 
' mortgagor, in case of his decease. 

But she cannot make the duty more onerous by contracting another 
marriage ; a second husband would have no right to participate in the 
support ;.. and she must be ready, when shb makes the demand, to receive 
it at a ccmvenient place; if none be designated, and in such 'manner as 
the terms of the obligation require. — Holmes v. Fisher, 13 New Hatfip' 
ihireR.,p.9. (1847. > 

^ 

Writ of Entry, to recorer possession of a tract of land in* Rich- 
mond. The action wats fountied upon a mortgage made by John* Day- to 
Othniel Day, the plaintiff's intestate. Plea, the general issue. 

Upon the trial it appeared in evidence that Othniel Day was formerly 
. the owner of the land", and on the 16th of May, 1818, conveyed it to his • 
son, John Day, tajcing back a mortgage to himself, to secure the per- 
fermance of the condition of a bond executed, at the same time, by 
John Day, the mortgagor. 

The condition of the bond wa's, that "if the said Johw Day, his heirs» 
executors and administrators, do and shall, well and tfuly support and 
ma^^ntain Othniel- Dayi and Rebecca Day, his present wife, in sickness 
and health, befitting persons of their age and degree in life, with clothing, 
lodging, washing, mending, and every other necessary of life, and also 
pay all Jebts and taxes that the above-named Othniel Day now oweth, 
and also pay to the above named Othniel Day ^o dollars per year, to 
be paid in the montti of October annually, without fraud or deceit, and 
at the death of the above-named Othniel Day and Rebecca Day give 
their bodies a Christian-like burial, then the said bond is to be null and 
void, but otherwise to remairt in full force and virtue." 

Othniel Day died in June, 1819. His widow, Rebecca Day, lived 
with her son, John Day, until July, 1820, at which time she married one 
Bancroft, and went to reside with.him. 

John Day died in October, 1832, leaving a widow and six children. 
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The defendant subsequently married his .widow, and was appointqd 
guardian of three of the children, the eldest of whom is fourteen years 
^ of ^ge. They reside upon the premises with the defendant and bis 
wife. There was evidence that the 'defendant is. poor and intemperate. 

Subsequent to' the decease of John Day, said Rebecca requestc^d 
Jehn Parkhurst, who wai| administrator of his estate, to provide her with 
suitable support. He took time for inquiry, but afterwards refused to 
xio any thing on the subject. She then entered upon the demanded premi- 
ses, about four years prior to the commencement of this suit, (the land 
being at that time left vacant and unoccupied by the defendant,) leased 
r them) and; received the rents until Aprils 1340, when the defendant en- 
tered claim i^dg t^e sanie< 

Said Rebecca, since her second marriage, has. lived with her hu9- 
' band, Banc roft> and has been supp'^rted by means independent of any 
aid from the bond, or the mortgaged premises. 

No claim for support has at any time been made upon the premises. 

A verdict was taken by the plaintiff^ by consent, subject to the opinion 
of this Court: upon the foregoing case. 

Chamheriainy for the defendant^ contended that the plaintifi^ as.adminis- 
trator of Othniel Day could not rightfully maintain this suit ; and; that no 
suit could be maintained without addmand for support upon the prftnises. 

JErfwareiyj^r the plaintiff. — The bond makes provision forthesup^ 
port of the wife, as well as that of the husband, ^o avail herself of 
^^ibis provision for her support, the adtninistrator of the husband must 
prosecute an action for her benefit. 

• The case shows a demand for support, and that she has* had' no support 
from that source. She was under no obligation to demand the support 
upon the premises; and, moreover, the evidence of the condition and 
habits of the diefendant shows that she 'could not be suitably supported 
there, and that a demand of it at that place was therefore unnecessary. 

Parker, C. J. — The defendant entered without any title to the premi- 
ses, either in his own right, or in right of his wife. His wife it seems 
had u right, of dower on the decease of her forn)cr husband, John Day,, 
subject to the mortgage under which the plaintiff claims ; but it does not 
appear that the» dower had been assigned. If it had been, it could avail 
nothing against the mortgage,. 

He is guardian of three of the children of John Day, but their title 
is subject to the mortgage. If it were not so, a q.urestion might be 
raised) how far the defei^ant could avail himself of it under his plea. 

But he is in possession, and may maintain that possession, against any 
ens who cannot shgw a better right. 

The plaintiff sues as administrator of Othniel Day, and makes his 
title under a mortgage from Jphn Day to his intestate. He is the proper 
person to e^iforce the performance of the condition of the bond, by a suit 
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upon the mortgage. His intestate alone could have brought the action 
in his lifetime. 

The entrv of Rebecca Bancroft into the land is therefore of no^im- 
portance. She could not lawfully. enter, because the mortgage was not 
made to her, and gave her no title to enter. Her entry and possession 
cannot avail to the benefit of the plaintiff. He claims nothing under any 
title from her. 

In order to sustain this suit upon the mortgage, it must appear that 
the condition has been broken. The mortgagor, John Day, and his rep- 
resentatives, were entitled to possession until a breach of the condition 
occurred. — Flanders v. Lamphear, 9 JV". JET., 201. 

John Day performed the condition during the life of his father, antf 
until the marriage of his mother with, Bancroft. Afler the marriage, 
the mother lived with Bancroft, and no claim was made for any suppott 
during the lifetime of John Day. Under these circumstances it must 
' be considered as voluntarily waived, for the time being ; and the 
plaintiff does not contend that there was any breach up to the time of 
his death. 

Upon his decease, the duty of performing the condition devolved 
upon his administrator and heirs. 

In order to constitute a breach of the condition subsequent to this, 
there must be a demand of the support, and a refusal ; and the question 
arisel, whether there has been a sufficient demand. 

A demand for support was made upon Parkhurst, the administrator 
of the estate of John Day, by Mrs. Bancroft, which he refused to 
comply with. It ^as not necessary to make a demand upon the heirs 
also, if this demand were well made. 

. We are of opinion that it was not essential that the demand should 
be made upon the mortgaged premises. The land mortgaged was not 
necessarily the place where the support was to be furnished. — Flanders 
V. Lamphear, before cited ; Fisher v Fiske, 4 Pick,^ 497. 

Nor was it necessary that the demand should be made by the admin- 
istrator of Othniel Day. The bond and mortgage were taken for the 
benefit of his wife as well as himself. Although she was not a party 
to it, she had an interest in the subject matter, and after his death she 
might well make a demand of what was secured lor her use. 

Prior to the time when it was made, she had married Bancroft, and 
had gone to live with him. This did not defeat her right to the support, 
or her right to ask for it. But it may have an influence upon the de- 
mand which was made. The condition of the bond was not to furnish 
her certain articles, or a sum sufficient for her support, but she was to 
be supported and maintained with clothing, lodging, washing, mending, 
and every necessary of life. She could not make this^ duty more 
onerous, ^y contracting another marriage. There was no ohlrgation to 
furnish provisions or lodging, &c., in the use of which her husband should 
participate, x^r did the bond require that she shouId.be supported where- 
ever she might live with him. She must have been ready, when she made 
the demand, to receive the support at a convenient place, none being 
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derifnalcML and in sach a manner as the terms pf tbe ^^gati^a required. 
Whether .she could do tl^Ls without separating from her hiisband, may aid- 
nut of qu^ion, and the circu«mstaaces under which the deoMMad was made 
do not api^ear. A mere demand of support white living «t a distance 
from the place, with her husband, may not have imposed any duty upon 
Parkhurst, the adsministrator of John Uuj, if he obiected ^or that reason. 
But his ]«^fusal, if unqualified, or put upon the ground thast ahe had no 
right under any circumstances, might perhaps obviate the objection. < 
And we are of opinion that there must be a further inquiry into the 
circumstances attending the^niandarid «^^1 ; and fortius purpose 
there must be a i New Trialy 



BOOK acx:qunt. 

A continuous running account^ between the same parties, is an entire 
thing, not susceptible of division, the aggregate of all the items being 
the amount due, and therefore a recovery of a part by suit will bar an 
Action for the residue. The rule applies to a physician's account, who 
having; sued for and recovered a part, cannot maintain an action for the 
residue of the account. — Oliver v. HoU, 11 Alabama R.y p. 574. (1847.) 

^Martin cited Lock v. Miller, 3 Stew. Sf P., 14 ; Be Sylva v. Henry^ 
Z Porter, 132; Bendemagle y. Cocka^ 19 Wend., 207; Guernsey v. 
Carver, 8 Wend., 492 ; Stevens v. Lockwoofl, 13 Wend,, 644 ; Cohen 
f, Oorweit, 11 Wend.i 557 ; BumeU v. Pinio, 2 Co/iB.f 431 ; Avery v. 
FiteJi, 4.C(mA., ^62 ; l^me v. Co^, 3 Day, 235 ; JUlankkapi v. MiddleUm, 
2 Serange, l'^59 ; 3 PML Ev., 642^ n. ^92. 

Ormond, J, cited Lock v. Miller, 3 Slew, ^ P., 14 ; De Syha v, 
fk^ry, 3^ Porter, 132 ; Guernsey v. C(^rver,S Wend., 4^ ; Bendemagle 
V. Cocks, 19 Wend,, 207 ; Bumell v. Pinto, 2 Conn,, 431 ; Lana v. 
Pook, 3 Dayf 255 ; Ingraham v. Hak^ U S. i^ B., 78.) 

• > 

A wife who keeps her husband's accounts k Acompeteot witness for 
.him, in a suit in which he introduces his book of original entrios, to 
testify that she made the entries, by his direction and in his presence : 
and after she has so testified, he may be permitted to testify as to the 
times when the entries were made, and that the charges contained in 
them are just And true.-^Zz^f^/i v, Ri^e, 10 M^caffs R,^ p, 287. 
Mass. (1847.) 

(Mellen. cited Foster y. Sinkler, 1 Bay, 40 ; Smith v. Sanford, 12 
Pick,, 139; Hartley v, Brooke, 9 Whart,, 189^ ^nUm v, Wil/son, 3 
Day, 37 ; Mather v. Robinson, 8 Metcalf, 269. 

Train, cpntra, cited 1 Phil. Ev. (4A Amer. irf.). 77 ; 2 Ib-t Q9B ; 
Carr v. Cornell, 4 Vfirmoi^t 11^.) 

VOL. IX. 4 
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BUROLAKTy ETC 



In order to recover for goods sk)ld, in an action on book account, the 
plaintifT must prove an executed and perfected contract of sale of the 
property, completed by delivery, --^Bandy el al, v. Ayer, 18 Vif^moni J?., 
p. 497. (1847.) 

(Kellogg, J., cited Read v. Barlow, 1 Aik,^ 145 ; 1 Vt.^ 97 ; Carpenter 
V. Dole, 13 Ft, 578.) 



BREACH OF TRUST. 

* 

Continuing to carry on the business of the assignor, in the same way 
in which it was conducted prior to the assignment, retailing the goods, 
replenishing the stock from the proceeds of the sales,, and keeping no 
aecounl of the sales of the assigned property, amounts to a breach of 
trust, which will authorize the appomtment of a receiver. — Connah v. 
Sedgwick et als., 1 Barbour's R.,p, 210. N, Y. (1848.) 

« 
(Edmonds, J., cited, Hart v. Crane, 7 Paige, 37 ; Reed v. Emory, 8 

Paige, 417.) t 



BROKER, 

If a broker sell property to one, knowing it to be subject to the lien 
oidL fieri facias, and conceal the fact ; or if he direct an investigation about 
incumbrances on the property to be made in a direction whence be knows 
correct information cannot be obtained, his conduct is calculated to de- 
ceive and injure, and is therefore fraudulent. 

False and fraudulent represetttatiohs may be made by actions as well 
as by words. • 

He who makes use of another in a transaction calculated and intend- 
ed to mislead, is himself guilty of the deception. 

Any fraudulent conduct, injurious to another, is actionable. — ChiS' 
holm V. Gadsden, 1 Strohhari\s R.,p. 120. S. C. (1847.) 

( Yeadon cited Cuker v. Avery y 7 PTeni., 380 ; Allaji v. Addinglon, 
7 Wend., 9 ; Ire v. Dumford, I Easty 318 ; Hough v. Evans, 4 McCord, 

169 ; Snider v. Heath-, 3 .Camp., 508 ; Pickering el al. v. , 4 

Taunt., 779.) 



BURGLARY. 

The offence of breaking is a violation of the security intended to ex- 
clude ; and when coupled with an entrance into a store with a felonious 
intent, it may constitute the crime described in Rev. Stat*, c. 155, sec. 11« 



BUBGl^RT. 
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But when the sUure is lighted up, and the doons are latched merely. In 
the ordinary manner, wtlhout any fastening to exclude others^ and the 
clerks are in the store rmdy to attend upon custonaers ; and before eight 
o'clock in the evening one carefully lifts the latch and enters the store by 
the door, with the intention to commit a larceny therein, and does so en- 
ter and commit a larceny, secretly, and withoutihe* knowledge of the at- 
tendants in the store ; it does not amoUut to suulPbreaking and entering 
as to constitute the crime intended to be punished under that section of 
the statute.— *TAe Stale v. Newbegin, 25 Maine R., p. 500. (1847.) 

*This was an indictment against Edward Newbegin and Samuel L. 
Barnes, for breaking and entering the store of Jtremiah Dow, in Portland, 
in the night-time, and stealing twenty yards of satiaett, valued at ten 
dollars, and was tried at the District Court, Cumberland County, March 
Term, 1846. - Barnes did not appear, and Newbegin was tried alone. 
There was eviijence tending to show, that said Newbegin was seen com- 
ing out of the store between seven and eight of the clock in the evening 
of the day alleged in the indictment, 'i'he store was occupied by Mr. 
Dow, as a dry goods store, and was open in the evening for selling goods^ 
till after said cloth was taken. There were two entrances to the store, 
one on Temple-street and one on Middle-street. The. latter was the 
more frequented, but there was free access through either. There was 
a sign over each door. It was the door on Temple-street, into which the 
evidence tended to show that Newbegin entered, it was a door with 
two sides and a glass in the upper part, the right side was the part used,, 
and it was, when shut, held by a common latch, when persons were in 
the store, and opened and shut by Customers as store-doors are usually 
opened and shut ; but when the store was left or closed for tlie night, it 
was secured by barring and locking. The evidence tended to show, that 
Nev' begin and Barnes watched an opportunity to open the door, so as not 
to attract observation when they went in ; but there was no other break- 
ing than the lifting the latch and opening the door, as was usually doa0 
by persons entering the store. The store was lighted, and the clerka 
were in it, when the goods were taken, as alleged in the indictment. The 
store consisted of but one room extending from Middle to Temple streets, 
and there was a light on the counter where the cloth which was taken 
lay. No one saw Newbegin lift the latch. 

GooDENOW, District Judge, presiding at the trial, instructed the jury, 
that if said Newbegin opened the door on Temple-street, and entered into 
the store for an unlawful purpose, it was breaking and entering,' within 
the meaning of the statute, and would support the indictment upon the 
facts aforesaid. 

On the return of a verdict of guilty, the counsel for Newbegin filed 

exceptions to the instructions of the Judge. 

« 

Wells 4* Sweat, for Newbegin, said that the store was open for the 
sale of goods in the usual manne**, and that there whs no other breaking 
than every one commits who lift» the latch of the dcor, and enters to pur- 



ofaave goods. l%e store was iijgdited up, and «hi»e;elei3ES wese'ioiit tn 
attend to customers. Signs vrtbre up over Bach door, :tbus ^y Kte^iveiiifii 
imstdm inverting ali to enter without asking .perniiBskm. W ben the Moito 
vas intended to be closed, the doors were fastened, bo ..that ;tbere could b>9 
BO admission without breattifig. Whether the accused ^entered the Btoiii 
with the mtentlon to cgmmtt a larceny or not, is entirely irceicvant: to 
this question. There ms no such' breaking as is necessary tosustainan 
ifidietment under Rev, Sial,, c, 155, sec, 11 ; CommontoealtJi v. Trimm^r^ 
1 Mass., 476 ; 2 C. ^ P., 628 ; 2 Russ. on Cr,, 4 & 5 ; 2 Stark. Ev,, 
318 ; 2 East's P. C, 487 ; CommonweaUh v. Stephenson^ 8 Pick., 354. 

Moor^ Attorney G^^neral for the State, contended that? the instruction 
of the District Judge was right. The accused opened the store-door with 
the felonious intetit to steal goods from it, which custom did not warranty 
and the entry, therefore, -was not for a lawful purpose. .It was a suffi- 
cient breaking and entering. The words, in this respect, are the same 
as in Rev. Sial. c. 158, sec. 2 ; one forbidding the breaking into a store* 
and the other into a dwelling-liouse. The authorities in relation to each» 
are therefore pertinent. — 2 East's P. C,487; 2 Russ. on€r.yh^ 9-42:; 
Rose, on Cr. JStf., 253. 

The opinion of the Court was delivered by 

&fSPLEf7, J. — The Statute^ c. 155, sec. 1 1, provides, that rf any per- 
lakm, with intent to commit a felony, shall at any time, breaJc and enler 
any office, bank, shop, or warehouse, he shall be punished by imprisoa- 
ment in t^e state prison. The pri^ner was indicted with another per- 
son for breaking and entering the srhop of Jeremiah Dow, ijn Portland. 
He Was convicted, and the case is presented on exceptbns taken to the 
instructions, as to what facts were sufficient to constitute the ofTenoe &f 
breaking. 

The facts essential to a decision of the question presented, appear to 
have been these. The shop had been occupied for thJe sale of goods^ 
with two doors opening on different streets for the entrance of persons to 
trade. The prisoner entered between seven and eight o'clock iii the 
evening by the door opening on the street least frequented, being aided by 
another person to watch and inform him, so that he did it when thre^ 
clerks were seated by the fire, where they could not «ee that door. The 
shopiwas lighted and the clerks were there for trade. The doors And 
wmdovwB had not bt^en closed to exclude persons, although the doors were 
shut. The prisoner, watching for a favorable opportunity, carefully lifted 
the latch, opened the door, took a piece of cloth, and escaped.. 

It was doubtless the design of the legislature to use the words, break 
and enter, when defining this offence, in the sense in. which they are 
used to define the crime of burglary. To constitute that offence, there 
must be proof of an actual breaking, or of that which is equivalent to 
it. Proof of ain illegal entrance merely, siich as would enable the 'party 
injured 'tb maintain trespass quare dausnm, will iwt. be sufficient. Nor 
^Ujprbe^f of an enlnraAce merely, for a purpose ever so felonious ^nd 



ih^V aoootaptfMKfced bjf a&y oc^Gfeivable stratagem, ba «ufficieQtrif t^^m. 
be no actual breakings There must Indeid be pfoof of a feiooious intent ;j 
but howetv^ clearl^ni^t ii^ay be {proved, and hcxvvever full n^ay he the 
proof of entrance, the offence is not proved until there be proof of an 
actual breaking, or its equivalent. It* is immaterial by what kind of 
violence the breaking is effected. The gist of the offence consists not in 
tbe degree or kind of violence used. One, who had obtained an en- 
trance by threats, causing the door to be opened for him ; or by fraudu* 
lent misrepresentation and falsehood ; or by conspiring with a servant 
within, was considered as guilty of the offence by the commission of acts 
equivalent to an actual breaking. — Rex v. Brown, 2 EasCs P. C, 487. 
Yet Baron Bollard held that the lifting of such a door, while newly pla-' 
ced and without the fastenings intended to be made, was not a breaking. 
-^Rex V. Lawrence, 4 C <J- P., 231. An entrance effected by cutting 
away a network placed around an opening for a glass window, which 
had been leflopen, was held to be a breaking. — Commonwealth v. Steven- 
-*<wi, 8 Pick; 354. While the offence will not be committed by an en- 
trance through an open door, window, or other open place usually cksed, 
when others are intended to be excluded, it has been decided, that an 
entrance by a chimnev open, when the intention is to exclude, will be 
11 breakinsj. — Rex v. Brice, Ritss, ^ Ry, C. C, 450. 

The offence of breaking is a violation of the security designed to ex- 
clude; and coupled with an entrance into a shop with a felonious in- 
tent, it constitutes the crime charged in the indictment. The opening 
of a shop door in the daytime, which had been closed only to exclude 
the dust or cold air, with a design that it should be opened by all who 
should be inclined to enter, could not be a violation of aiTy security de- 
signed to exclude, and therefore not a breaking. It would not even be a 
trespass, for the custom of trade in it would be evidence of a general 
license to enter. The effect would not be different, if the entrance were 
made in the evening, under like circumstances, while the shop contfnued 
to be lighted and prepared for trade. Our statute, in defining this 
oll^oe> makes no distinction respecting the time of breaking and en- 
trance. The same acts will constitute the offence irrespective of light 
ojr darkness. 

In accordance with the principle stated, it was decided in the case o£ 
iJea? V. Smith, Ry, ^ Moo. C. C, 178, that an entrance through a winr 
dow lefl a little open, by pushing it wide open, was not a breaking. The 
twelve judges appear to have been equally divided in opinion in the case 
of Re» v. Callan, Russ. S^ Ry. C. C, 157, whether the offence pf breaks 
ing' out of a cellar was committed by lifting a flap floor, by which the 
•cellar was closed, where the flap had bolts, by which it was usually fes-* 
tened, and which were not bolted. If the proof had been, that the door 
iitA beea closed to exclude, though not fastened by boltH, there would 
ceeni to have been a eomnlission of the offence by the violation of that 
di^ciirily. But when a door usually fastened for the purpose of exclusion, 
(qr a l(xkf bs^, or bolt, b etitered, when not fastened in that mode nor in 
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any mode &r the purpose of excluding others, one necessary element' o^ 
the oflence of breaking is wantftg. ^ 

Exceptions sustained, and case remanded to the District Court. 

■ 

CARRIER. 

One who contracts to transport goods from one point to another, and ' 
deliver them in good order and condition^ unavoidable accidents only ex* 
eeptfid, is not a common carrier, but is responsible on his contract as one. 

To make a person a common carrier, he must exercise it as a com- 
mon employment ; he must undertake to carry goods for persons gener- 
ally, and he must hold himself out as ready to engage in the transportation 
of goods for hire as a business, and not as a casual occupation, jrro hac 
vice. 

Unavoidable is synonymous with inevitable, and inevitable or unavoid.^ 
able accidents are the same with the acts of God, which mean any acci- 
dent nroduced by physical causes which are inevitable ; such as light- 
nings, storms, perils of the sea, earthquakes, inundations, sudden death 
or illness. 

A common carrier is in the nature of an insurer of the goods intrust- 
ed to his care, and is responsible- for every injury sustained by them, oc- 
casioned by any means whatever, except only the . act of God and the 
King^s enemies. 

Nor can he vary his responsibility by notice or special acceptance, 
such being void as contravening the policy of the law ; but he may re- 
quire the nature and value of the goods to be made known to him, and 
may avail himself of 2iny fraudulent acts or sayings of his ^employers.— 
Fish V. Chapman et al,, 2 Kelly's R., p. 349. Ga. (1847.) 

(JJiSBET, J., cited Coggs v. Bernard, 1 Smithes Leading Cases, 172 , 
Forward v. Pittard, 1 T, R,, 27 ; Morse v. Slew, 2 Lev,, 69 ; l.Vent,^ 
190, 238 ; Rich v. Kneeland, Cro. Jac, 330 ; Mavings v. Todd, 1 StorA:., 
72 ; Brook v. Pickwick, 1 Bing., 218 ; Palmers, Grand Junction Canal 
Co., 4 M. 4- W„ 749 ; 2 Kent, 698 ; Story on Bail, sec, 495 ; Jackson 
Y. Rogers, 2 Show,, 327 ; Riley v. Home, 5 Bing,, 217 ; Lane v. Cot- 
ton, I Ld, Raym,, 646 ; Edwards v. SheraU, I East, 604 ; Batson v. 
Donovan, I B.^ A,, 32 ; Elsee V. Gatwood, 5 T, R,, 143 ; 1 Pick,, 60 ; 
2 Sunrner, 221 ; Story on Bail, 322, 323; Dudley, S, C. Law ^ Eq,^ 
159; 1 Inst., 89; Dale v. Hall, 1 Wils,, 281; Covington v. Willan, 
Gow., 115; Davis v. Garret, 6 Bing., 716: 2 Kent, 597; Coggs v. 
Bernard, 2 Ld. Raym., 918 ; 1 T, R., 27 ; 3 Esp,, 127 ; 5 Bing., 21 1 ; 
• Sljory on Bail, sees. 457, 495 ; Bac. Abr,, Carrier^ a;2 Bos, 4* Pul,,4l7 ; 
4 Taunt., 787 ; Jones Bail, 121 ; 1 Wend,, 272 ; 6 Taunt., 577 ; Story 
on Bail, sees. 25, 511 ; McArthur ^ Hurlbut v. Sears, 21 Wend,, 190.; 
i' Murphy, 173 ; 2 Bailey, 157 ; 2 Bailey, 421 ; 5 East, 507 ; 1 H: 
Black,, 293 ; 3 Taunt., 264; 2 M. 4. S., 1 ; 8 Taunt,, 146; 4 J5. 4* 
Aid., 39; 5 Bing,, 217; 4 Pnce, 34; 4 Camp,,A\\ 2 JTerrf, 607.; 
HoUster v. Nolan. 19 Wend,, 234 ; Camden and Amboy Transportation 
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Ctf. r.Belbmp, 21 IFbaJ., 356 ; Go/e >. 6do<li(|m, 29 TToui., 351; 
GmUd V. ifi/A 2 HiU {N, Y,), 623 ; 3 iltft 9, 2Q ; Story m Bailm., m 
«d., 558, note; 9 WaUs^ 87; 4 ifam 4* /oAfU., 317; 10 0}noy 145; 
2 Kmd, 608, note.) 

• 

When the plaintiff has 9^' prima facie casOi that must pass to the jury, 
vond not he turned out of (Jourt by a nonsuit. 

Although the .cornmon law liability of carriers* be controlled by the 
custom of excepting fire as a risk in the bill of lading, the carrier should 
be held to strict proof of diligence and care in avoiding loss to the owner 
by so dangerous an element. 

Customs and usages should be plain and distinct, ancient and certain, 
before men should be required to know them, a^ constituting the law of 
their contracts. 

He who would, by virtue of a special contract, derogate from his le- 
gal liability, is bound to give explicit information te cdl^ of the precise 
limitatioft Intended. 

Without the concurrence, expressed or plainly implied by the words 
or conduct of a party, he cannot be bound by the acts of another appa- 
rently assuming to be his agent, nor by a mistaken conclusion drawn by 
a third party, of such agency. — Singkion v. Hilliard et aL, 1 Strobharfs 
jR., p. 203. S. C. (1847.) 

(Richardson, J., cited 2 T. R., 58 ; 1 Roll. Ah., 565 ; Wiggolli- 
vmrth V. Dallison, Doug,, 201 ; and the collection of causes in 1 iSmUWs 
Leading Cases, 401 ; Coke Lit., IM.) 

Prof)rietors of a railroad, who transport goods over their road, and 
deposit them in their warehouse without charge, until tke owner or con- 
signee 'has a reasonable time to take them away,- are not liable, ai^com- 
moi^ carriers, for the loss of the goods from the warehouse, but are liable, 
as depositaries, only for want of ordinary care. — Thomas v. Boston and 
Providence Railroad Corp., 10 Metcalf's R., p. 472. Mass. (1847.) 

(Hilliard cited Garside v. Proprieiors of Trent and Mersey NavigO' 
Uon, 4 T. R., 581 ; Young v. Smith, 3 Dana, 92 ; Rowe v, Pickford, 1 
Moore, 526, an4 8 Taunt,, 83 ; Foster v. Frampion, 6 Bam. ^ Gres., 
107 ; Allen v. Gripper, 2 Crompt. 4* Jerv., 218, and 2 Tyrm., 217.) 



CERTIFICATE OP NOTARY. 

The certificate of a notary by whom a bill or note has been 'protested ' 
iihould state the day on which notice was given to the endorser. It is 
not necessary to mention the date of- the letter containing the notice. 

Where, after due diligence, a notary is unable to ascertain the^ reif- 



Mnee of mk^eniarsaPfht^^to of fH^t^st tnuet be piit in tfan toiiesl pail* 
c^ce to die?|il«ee at which «ioh protest was malle, addressed to him A 
the plaoe at iivhich the, sots' or bill appears, frorn its fwoe, Uy have bsbs 
dratvn. Notice ia a letter addressed to the endorser, and lefl ftt the 
domjcil of a subsequent endorser, is insufRcient. — Act 13 March, 18:^7| 
sec. 'S.-^PaJmer v^Xes el al.y 7 Babmsim's La. JS.,p. 5^7. (1847.) 

kv^BJO* from the Gommeccial Court of New-0rl6ans.^WATTs, J. 

. Omoty hf the i^ppettaot. 
Lewis f Qontra. 

Martin, J. — "lliis is a suit against Che maker and endorser of two 
promissory notes. There was judgment against the first, and a judg- 
ment as in case of nonsuit in iavor of the second. The plaintiff ap- 
pealed, the endorser alone being cited. ' • 

The certificate of the notary attests that, as to the first note, he put 
a notice to tha endorser and appellee in the post-office, diligent inquiry 
having been vainly used to discover his residence. This was done on 
the 2dd of December, 1839, the 22d being Sunday, and the note having 
been protested on the 21st. 

As to the second note, the certificate attests that the notary gave 
notice of the protest to the endorser on the 22nd of June, 1839, (the 
protest having been made the preceding day,) in a lettei^ addressed to him, 
which he left at the domictl of S. E. Forstall, a subsequent endorser ; 
his diligent efforts to discover this dbmicil of the appellee having been 
fruitless. 

The coimsfel for th^ endorser and appellee has urged, that it floes not 
appear that thesnotary used proper diligence to discover his client's 
domipil ; that' the certificates do not state the dates of the notices* to the 
endorser, and that the' notice, of the protest of the second note ought to 
have been pat i» the post-office. 

The testimony shows, that the notary public made inquiries for the 
residence of the endorser, at the Merchants' Exchange, St. Charles Ex- 
change, St. Louis Hotels at Bishop^s and the Verandah. This appears 
to us sufficientyrei^cially as the Merchants' Exchange and the post- 
office are under the same nx)f. The certificates ought certainly to state 
the day on which the notice w^s given to the endorser ; but nothing re- 
quires that it should state, the date of the letter which contains that no* 
tice. The notice of protest of the second note was improperly given in 
a letter directed to endorser, but left at the domicil of Forstall, a subse- 
quent endorser. The letter cugfat to have been lodged in the post-office. 
— BuL Sf Curry* s Dig., 43. 

The Court eired^ in our oplnloo, in giving judgment of nonsuit on 
the second note. 

ll is, thekieibre* ordered, >that the judgment be annulled and reversed ; 
ttiid {he pUiiitifi recover from the endorser aiid appolieet the sum of two 



Mkvired ustdiweMf cbtlam had My cents, #H1i Tegal interest from tUb 
.21at day of December, 1839, until paid^ with costs/in both Coufts ; i^ 
nerymg to the plaintift' his r^bton the second note, if any ii& has* 



CESTUI QUE TRUST. 

• 

A deed of trust executed to indemnify ^ cesttd que trust asasuretj 
fer the grantor, the grantor being dead, the cestui que trust having ez^ 
cutiBd a new note with endorsers and taken up the old cme, and having 
assigned his interest in the trust deed to his endorseri? to indemnify themt 
and such endorsers having been compelled to pay the debt, they may 
pursue the trust fund against the heirs of the original grantor, withont 
making his personal representatives, or his widow, or the assignor of the 
triist deed, parties. • 

On a bill of review the Court will not reverse a decree taken fm 
eopfessOf and where there had been a reference to a master to state an 
account, merely because some irregularity may have occurred in not 
exhibiting io the record the whole proof upon which the mast^ based 
his report, but ta authorise a reversal of such decree, positive error xAxxA 
appear. 

Notice of publication, if so specific as to advise the respondents of 
the nature of their interest sought to be affected by the proceedings 
sufficient* 

Taxes paid by a cesfui que trust, are a lien upon the land, and may 
be paid out of the trust fund. 

A decree will not be reversed on bill of review, because a defenot 
may have existed, of which the papty neglected to avail himself. 

If the debt is barred by the statute of limitations' at law, the Court will 
not on that account deprive the cestui que trust of his equitable securityv 
and refuse to compel an execution of the trust. — Gary et a/, v. May itf 
(d.r 16 Ohio R.^p, 66. (1848.) 

(Swan ^ Andrews, and Wileox, cited Davit v. Graham, 2 Htxr, ^ 
trill, *4 ; 3 Barb. ^ Harring. Dig., 100; Story's Eq, PL, sees. 175, 
1T9; 3 P. Wms., 333, note; 2 Bromi's Ch,, 276,279; Slaughter v. 
Poustet ah, 4 Black/., 379; 3 Pow. on Mort., Rand's ed,, 969 ; Brad^ 
shcnb V. Outram, 13 Ves,, 239 ; Daniel v. Skipwith, 3 Broum's C. C, 
1^5; 3 P. Wms., 311, note; 5 Eq, Ab., 119; Story's Eq. PL, sees. 1, 
SBi; 229, 212 ; Thomas v. Harvey's Heirs, 10 Wheat., 146 ; Wkkmg 
etai. V. Bank IX ,5., 13 Pet., 14; Dies v. Birchard, 10 Pa^e 445; 
Crane v. Denting, 7 Conn., '387; Story's Eq. PI., sec. 74 (a), Sded.; 
Ibid., sec. 237 ; Sanford v. McLean, 3 Paige, 117 ; Niemceuntz v. Gahn^ 
8 Paige, 614 ; Capes v. Middleton, Tur. \ Russ., 229 ; King v. BaltU 
win, 2 Johns. Ch., 554 ; Polk v. Gallant, 2 Dev. ^ Bat., 395 ; Thomp^ 
son V. McDonali Ibid., 463 ; Story's Eq. PL, sec. 191 ; Whitney v. 
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M'Kinney, 7 Johns. Ch. 144 ; TrecMick v. Auttin, 4 Afa^on tn ; MiOek 
V. -B«ar, 3 Paige, 468 ; Fenton v. HugkeSy 7 Fc»., 287 ; P> futuforth v; 
Dam> 1 Fe«. ^ Beanie^ 545 ; Lockvjood et al. v. WUdman e$ dl., IH 
Ohio, 430; Mitchell v. Gazzam et al, 12 OAio, 315, 335 ; Sheeis v. 
Baldwin, 12 0/iio, 120 ; Knapp v. Alvord, 10 Paige, 205 ; Maddox v. 
Jackson, 3 -4^.,^06 ; Angerstein v. C^rA:, 3 SwansL, 147 ; Cockimm v. 
Thompson, 16 Fc*., 326; 11 Conn., 160; 8 Dana, 284; 1 JoAn^. CA-, 
11 ; 1 Hop. CA., 471 ; Mitford, 130, note 1. 

Etoing, and Smyihe 4* Sprague, contra, cited Stor^ JB*^. PZ., l9< ed., 
74; 7 CrancA, 69; Story Eq. PI, 66, 137, 155, 161, 162; Powel on 
Mart., ^15, 816, 824, 825 ; 1 AUc.\ 487 ; 8 OMo, 379 ; 4 Porter, 245 j 
5 OMo, 204, 248 ; 6 Ohio, 555 ; Story £^. PL, 148, note ; 2 Story Eq. 
Jur., 306 ; Story Eq. PL, 76, 77 ; 3 Mumf., 29 ; 2 illA., 234 ; Stery 
Eq. PL, 87, 168, note 2 ; 1 Story Elq. Jur., 114; Sug. on Vend., 66, 
97, 393; 4 iCen/'f Com., 319;* Sug. on Vend., 13, 21; 2 ^/. Com., 
154 ; 1 At/:., 376 ;» 1 Ver., 83 ; Stzg'. on Fend., 44, 267, 210, 213, 209, 
228, 241, 242, 263, 264; 4 Kent's Cottl, 333; Ibid., 310, 811 ; 2 
Hen. ^ Mumf., 95 ; Swan's Stat., 701 ; 1 Cow., 711 ; 6 Wheat., 119 ; 
1 HiU {N. Y.), 141 ; Bank of U. S. v. JKiteAie et als., 7' Pet., 128; 7 
Leigh, 271 ; 4 Hen. ^ Mumf., 476 ; 1 Hopk., 471 ; 2 OAio, 381 ; Ibid., 
415, 420, Am. Ch. Dig., 205 ; 2 ^Z^A, 170 ; CAi7. Ind., 956 ; 1 ^. JT. 
Marsh., 325 ; 3 /oAn«. CA., 595 ; 4 Mad., 379 ; 5 Johns. Ch., 449 ; 
Halst. Dig., 173; 1 Paige, 648; 2 Dew., 629; Q Johns. Ch., 115; 
3 Lftt., 339 ; 10 Wheat., 188 ; 3 Stewart, 243 ; 1 i?oo/, 273, 466, 521 ; 
10 Yerg., 41 ; 2 ^iW, 4, 26 ; 4 OMo, 321 ; 3 Dana, 179*; Stery E^. 
P/., 210 ; 8 Ves., 398, 401 ; Story Eq. PL, 206, sec. 241 ; iSto;^ Eq. 
PL, 24, 28, 206, 210, 218 ; 2 -4M:., 632 ; 16 Wend., 460 ; 1 Ver., 
312 ; 10 Mass., 458 ; 12 Mass., 461 ; 4 Day, 395 ; 4 JoAn^. CA., 
521 ; 1 Rice Eq., 13 ; Story Eq. PL ,213, 214, 219, 220 ; 7 Wheat.^ 
522 ; 1 Bland., 249, 255 ; 4 Call, 361 ; 22 PicAr., 55 ; 3 Ohio, 62 ; 6 
Coiocn, 87 ; 8 Gill ^ Johns., 171 ; 2 -4. iC. Marsh., 817*; 10 PFAca<„ 
181 ; 3 Ves., 343 ; 6 Mumf., 20 ; 4 Dana, 624 ; 1 i2oo/, 273, 466, 521 ; 
10 Yerg., 41 ; 3 Yerg., 8i ; Story Eq. PL, 389, 378, 379, 390, 485, 
note; 3 A^., 225 ; 4 Ves., 479 ; 19 Ves., 180 ; 1 P/i^ 73 ; 7 Pa^e, 
198, 373 ; 5 Johns. Ok., 521,* 551, 552; 7 JoAn*. CA., 283 ; 4 Wash. 
C. C, 631 ; 3 Broion, 640 ; 9 Peters, 405, 416; 13 Peters, 381 ; 1 
AfcL., 105, 160 ; 10 Peters, 111 ; 10 Ohio, 24 ; 10 Wheat., 1&2 ; 5 
JoAn*. CA., 184 ; 2 5/ory £^. Jur., 735, 736, and note* ; 7 Ybr^., 222 ; 
8 Yerg., 238 ; 1 HiU {N. Y.), 56 ; 3 OAeo, 276 ; 5 Wend., 85 ; 3 
Cowen, 272 ; 6 Cowen, 297 ; 11 Johns., 409 ; 15 Johns., 241 ; 1 JoMu., 
680; 4 /oAn*., 41; 11 OAio, 341; 7 PFend., 94; 9 Dana, 139; 10 
Ye/y., 350; 8 Porter, 211 ; 8 Pa?ge, 195; 3 McCord's Ch., 429; 7 
JbAn*. CA., Ill ; 3 Jc.W. CA. Cases, 190 ; 1 PoZd.,' 394.) 
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JOMUITTAL — ESCAPE, ETC* 59 

CHALLENGE. 

On a trial for mu: ier, where one of the panels summoned by the 
theriff, is excused on his own application^ it. is not error in the Court to 
refuse to order the sheriff to summon another in his place, before ex* . 
hausting the panel. 

The defendant is entitled to only twenty-three peremptory challenges. 

The Attorney appointed by the Court to assist the Prosecuting Attor« 
ney need not be sworn, nor give bond. 

When a juror states that he is on principle opposed to capital punish- 
ment, and that his opinion will influence his decision against the law and 
the evidence, he may be challengi^d by the State for cause.— Martm v. 
The State of OUoy 16 Ohio R., p. 364. (1848.) 

CLAIM— PRESENTMENT OF. 

An actual presentment of a claim against the estate of a deceased 
person, or something equivalent thereto, is necessary to prevent the oper- 
ation of the statute of non-claim. Knowledge of the existence of the 
claim, on the part of the executor or administrator, no matter how full 
and complete, will not dispense with such presentation, and the rule ia 
the same in Chancery as at law. — Jones' ExWs v. Lightfooiy 10 Alabama 

R.,p. 17. (1847.) 

«• 

CLERK OF COURT. 

• 

A clerk of a Court is not subject to garnishment for moneys received 
by him. Such funds are subject to the control of the Court whilst in his 
hands as an ofioer of the Court.— Drane v. McGavock, 7 Htanphre^ 
jK.,p. 132. Tenn. (1847.) 

COLLECTOR. 
• 

A collector of taxes, be£}re he can proceed to sell real estate taxed 
to persons unknown, must ascertain whether the owner lives ou^ of ^he 
State pr not ; if he lives within the State, then the collector must, before 
proceeding to sell his land for the payment of taxes, give him two months^ 
previous notice in writing of his liability ; or the sale will be unauthor- 
ized and vied. — Brown v. Feazic, 25, Maine i?., p. 359, (1847.) 

COMMITTAL— ESCAPE. 

If a creditor at whose suit one is committed to jail, by artifice or 
fraud induce him to escape, the sheriff is not responsible. 

The principle is the same if another vfko is agent for the creditor 
for the purpose of commencing a suit in the event of an escape, for the 
benefit of the creditor, but without his knowleclge, procure an escape by 



. p • a ^ , 

fraudulent device practised upoa the prisoner, and the cretfitor seek t6 
«vaii himself of it by proseetHiag cm action founded on the escape so 
procured. 

So if the &aiid be praotisc^d by one acting ia ooneert with such ag^nt. 

The proeeoutmg'of the action against the sheriff in such a ease ia a^ 
r«tificatioo of the fraudulent acts done under the assumed agency. 

Accordingly, where the owner of a judgment rendered for a tort bad 
caused tbe defendant to be committed to the liberties of the jail on & ca. 
i<a, and then procured a capias agamst the sheriff tO: be placed in the 
* hands of an agent with instructions if the prisoner shoukl be off the limits 
to hand it to a messenger to take to the coroner, and go with him and 
she il delivered, which was accordingly done, the prisoner at the moment 
of the delivery to die messenger ha^ng stepped beyond the limits in 
consequence of a fraudulent representation made to him by the persoa 
acting as a messenger, and there was evidence tending to show that the 
creditor's agent and the messenger w^re actiog in concert — held, that 
the jury should have been advised that if the agent was a party to the 
fraudulent device, the plaintiff could not recover. — Dexter et ah v. 
Adamsy 2 Denia'* jK.,p. 646 N. Y. (1847.) 

Debt against the defendant, a sheriff of Albany county, for the escape 
if one John F. Jenkins from the jail limits, tried at the Albany Circuit in 
April, 1644, before Parkbr, C. J. Jenkins was committed to jail June 
4, 1842, on a ca. sd, issued upon a judgment in favor of the plaintiff 
against him, rendered in the Mayor's Court in an action for a tort* The 
escape was alleged to have taken place on the 4th day of Adjust, 1842, 
just before seven o'clock in the morning, and it consisted in the prispner's 
Glepping across the.steamboat Columbia upon the boat Albany, which lay 
VfK the' Hudson river, the Columbia lying between her and the pier. The' 
eastern boundary of the jail liberties is a line running thirty feet east of 
the pier. Jenkins returned in a few minutes, but the plaintiff insists 
that the suit was duly commenced against the sheriff while he was thus 
absent from the liberties. W. J. Ifadley, who at the time of the alleged 
escape was the assignee and owner of the judgment upon which the ca. 
4a. issued, and who is an attorney at law, about the Ist of August, 1842, 
issued the capias by which this suit was commenced, and delivered it to 
one Baker, with in^ructions that if he should see Jenkins off the limits 
1X^ deliver the writ to a messenger, and instruct him to deliver it to Mr. 
iJ^Uen, the coroner; and the evidence tended to show that he told Baker 
to go with the messenger and see it so delivered. It appeared that 
another capias against the sheriff, issued by Hadley, was at the same 
time in the hands of another agent with similar instructions. The fact 
of Jenkins having stepped upon the steamboat Albany at thd time above- 
mentioned was then proved, and it was shown that while he was tbeio 
&aker gave the capias to C. Mink, and told him to deliver it to the Cora, 
per. They went together, and Mink handed it to the coroner after seven 
dVlock. On the part of the defendant it was shown that Mink, betWeeA 
^ and seTea o'clock that morning, sent a message lo Jenkim^ ioformin|| 



iAm ^t Wr,i^,'<>. '^ddmm,fyr >v^lnMn Jenkma W'^s ng^mi at Aih^xyf 
was on board the ist^^dnryLoot A-lbony, which was to leave for New.Yo^Jt 
at seven /)^olock, and wished to see him, Jenkins ; which message was 
^SeHvered at the door of Jewkins' ^use, who iaoonsequeiice of it went 
<lipoH'the 'boat as above mentionad, and found that Delavan was not ther^, 
•The defetida^ offered lo prove that Mink the oext day admitted to th0 
^.rson hf whom he sent the message #bat it was fakse^and iVas intended 
to ^t Jenkins o^ the Umits, and exolted in the success of his plan. The 
pialntifTs counsel objecting^ .the Judge excluded the evidence, and 
the defendant's oounsel excepted. The defendant then proved by other 
testimony that Mr. -Bek^an was not in Albany on th^ 4th of Augifst» 
finit was at his residence in Ballston. After the ca^das *w^s delivered tf> 
4lie coroner, Mink and Baker w^it to Hadley's^ and told :him that it had 
been so delivered^ It was also shown on the part of the defeiKJant, thatsocm 
after Jenkins was eommitted, and in June preeediztg the alleged esc^jiey 
Mink wrote a note, signing it with another name, asking Jenkins to oaltt 
■that evening at eeven o'clock atMr.G. V. S. Bleeoker's, (whose residence 
was ciT the limits,) and delivered it at the door of Jenkins' house ; and the 
evidence tended to show that Hadley and Mink, at the hour indicated^ 
were at a store opposite M^. Bleecker's, watching, but Jenkins did not go 
there. Hadley, who had parted with his interest, was exatnitied ft» a 
witness for the plaintiff, and testified that he had never requested Baker 
err Mhyk to make an effort to get Jenkins off the limits. It appeared that 
Baker and Mink measuTed the width of the Cokimhia the evening beibue 
the alleged escape, to ascertain how far thirty feet east of the pier w^ulfi 
extend . Baker was not called . 

The defendaint's <5ouhsel requesited the Judge to crfiarge the juity^ 
among other things, 1st, that the delivery of the capias to MiEik was^nol^ 
under the circumstances of the case, a commencement of the suit, imui* 
moch as Baker acoompanied -htm tD the coroner, and being the agent of 
the plaintitf in interest, had power at any time to recall the capias And 
prevent its delivery, and that if Jenkins returned to thd limits befpre it 
waS delivered to the coroner, the defendant was entitled to the verdict; 
'2d, that if Jenkins was l^ any or^ fraudulently induced to leave the 
limits, in order to charge the sheriff with the debt, the plaintiff, hy com- 
mencing Ihis suit, adopted the fraudulent act, and therefore could ne^ )re* 
cover; 8d, that if Jenkins was induced to leave the limits by the fr^vd 
of the agent of the owner of the judgment, or of any one employed -by 
«Hch -agent, although such owner did not authorize or assent to, 'and WiUs 
not persontfUy aware of such fraud ; yet bringing tlje suit was in law i|n^ 
tidoptirtn of the fraudulent oontrivanae, and prevented the plaintiff from 
i*eeoveFing ; and, 4th, that if Baker had knowledge of the fraud, it was 
the same thing as though Hadley, for whom he was agent, kne;w.it. 
^e Judge charged the jury, that it was for them to say whether Baker 
*etail>ed 'any control over the cirjwkw, after delivering it to Mink ; and if he 
'did, the suit Was not comlnenced untij it was delivered tothe coroner; arid he 
'deoHiied'to oharge nflirmatively as to either of the foregoing. proposidolw 
'^he'defl^dulit's oounBel excef^ed to the instruotbn given, fand to the/ro- 
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fusal to ciiarge as requested. The jury found a verdicf tor the {daiiiti& 
The defendant moves for a new trial on a bill of exceptions. 

Hill S^ Stevens for the defendant* — 1. Jenkins was induced to go off 
the limits by a gross fraud, which the plaintiff, by bringing this aotioBi 
has adopted. He cannot, therefore recover. -^Sweet v. Palmer, 16 Johns. ^ 
181; VanWormerv, Van Voasfp 10 Wend,, 356, 2. The plaintiff is 
chargeable with knowledge of the fraudulent device by which the escape 
was brought about. The knowledge of the agent is the knowledge of 
the principal. — Bank of the TJ, S. v, Davis, 2 Hill, 451. •Where one 
adopts a part of ^vhat his agent has done, he is held to have adopted the 
whole. — Paley on Agency, 172 ; Coming v. Southland, 3 Hill, 65*2 ; 
Moss V. The Rossie Lead Mining Co,, 5 Hill, 137 ; Sandford v. Handy^ 
23 Wend,, 268 ; Story on Agency, 245, sec, 250 ; Id, sec. 452. Where 
one commits a trespass for the benefit of another, and that other accepts 
the goods taken by the trespass, he is a trespasser by adoption. — Brootn's 
Legal Maxims^ 383-^. 3. The suit was not commenced until the de* 
livery of the capias to the coroner. When the capias is delivered to a 
messenger, to take to the officer, the intention to have it delivered must 
be absolute. — tVisscher v. Gansevoort, 18 John,, 496 } Ross v. Luiher, 4 
Cowen, 158. 

WJieaton ^ Beckham for the plaintiff. — If the escape is without the 
lissent of the party at whose suit the prisoner is committed, the sheriff is 
liable. — 2 R, S,, 437, sec, 63* The only excuse which will avail the 
sheriff is the act of God, or the public enemy. ^^Alsept v. Eyles, 2 H. 
Black., Ift8; CargiU v. Taylor, 10 Mass,, 206. Mink, who was a 
stranger to the controversy, alone practised the deception. This does 
not affect the plaintiff. Even the assent of the plaintiff's attori^ey to 
an escape will not protect the sheriff. — Kellogg v. Gilbert, 10 John.^ 
220 ; Jackson v. Bartlett, 8 John,, 361 ; Crary y. Turner, 6 John.i 51. 

By the Court, Beardsley, J. — Passing by all other questions which 
arise in this case^ I think it should have been put to the jury to deter- 
mine whether Jenkins had been induced, by trick and fraud on the part 
of Baker alone, or in conjunction with Mink, to leave the limits: the 
trick and fraud having been resorted to for the benefit of Hadley, who 
owned the judgment, and with instruction to the jurj;, that if such were 
found to be the facts, the plaintiff could not recover. In substance tlie 
Judge was requested so to charge the jury, and it seems to me he erred 
in withholding the instruction. Although -there was no direct evidence 
on the point, there were facts and circumstances upon which the jury 
might well have come to that conclusion. 

Baker was the agent of Hadley to commence an action against the 
sheriff, if Jenkins should be seen off the limits. This was the character 
of his agency, and the extent of his power. But the evidence contained 
In' the bill of exceptions, affords strong ground to believe that he did 
much more than his agency req-uired or authorized, and that he and 
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Mink were acting in hearty concert in the base fraud by winch J^ikins 
was decoyed beyond the limits. Whatever Baker and Mink did, was 
plainly enough designed to benefit Hadley. No other motive is sug- 
gested, and the object palpably was to create a cause of action against 
the sheriff by which Hadley might collect his debt. If Jenkins was thus 
entrapped into an act which, under other circumstances, might constitute 
a ground of action against the sheriff, such ought not' to be its effects 
as to Hadley, if the fraud had been perpetrated for his benefit. If he 
sets up as constituting a ground of action in his favor, a departure' from 
the limits which had been fraudulently induced and procured for his 
benefit, he must submit to all the legal consequences which follow from 
this his own voluntary act. And he cannot be allowed to separate the 
fact of passing beyond the limits from the cause which induced it, and 
rely upon the escape as an efficient ground of action in his behalf, while 
at the same time he repudiates the fraud by which the escape was pro- 
cured. He must repudiate both or* neither; he cannot reject one while 
he virtually affirms the other. If the escape was brought about by those 
who were acting to aid him and for his supposed benefit, and he now^ 
seeks* to gain an advantage by this result of their efforts in his behalf, he 
necessarily thereby becomes a party to what they had done. As to 
others, this escape might give a good right of action against the sheriff; 
but not so as to him for whom the fraud was committed. I am not aware 
of any exception to the principle, that oi^e who endeavors to turn to his 
own advantage, what others hacf assumed to do for his benefit, although 
'without authority, is, as to such act, deemed to stand in their place ; and 
if ^what the assumed agents had done, was fraudulent as to themselves, 
it is equally so as to him who thus adopts and assumes it. It is too plaiA. 
to admit of question, that if Hadley, by artifice and trick, had induced 
Jenkins to quit the limits, the sheriff would not be responsible for the 
escape ; and in principle the case is the same, where Ha41ey seeks to 
avail himself of the result of artifices and tricks which others had re- 
sorted to for his benefit. If in this case, then, there was evidence on 
which the jury should have found that the escape was caused by the fraud 
of Bak^r and Mink, while acting with a view to aid Hadley, the prosecu- 
tion of this suit is an unqualified and absolute ratification of their fraud- 
ulent acts ; and as to Hadley, here was in law no escape from the limits 
for which he can have redress. In effect he procured it, and therefore 
the action will notjie. There should be a new trial. 

New ifial granted. 



COMPENSATION. 

When the rate of compensation for attorneys and counsellors is 
changed by the Legislature during the progress of a suit, the costs of 
such suit are to be taxed according to the statute in force at it? termif 
nation. — The Supervisors of Onondaga v. BriggSj 8 Demons R.9 p, 173. 
N. Y. (1848.) 
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CONCEALMENT. 



In an action upon a policy of insurance, if it shall appear that anjT 
matter in reference to a description of the prc^srly^ and which would 
increase the rbk, is not made known by the insured, such concealment 
win avoid the policy. It is otherwijse if the matter concealed, could in 
no way increase the risk. — The LeadngUm Insurance Co* v. Paver^ 16 ' 
Ohio R., p. 324. (1848.) 

(Fox 4* Lincoln, and RiddU, cited 2 Greenl, Ev,, 328 ; 1 Phil. Ins., 
249—50 ; 4 Easl, 590 ; 7 Ohio, 284 ; H Phil Ins., 5, 40 j 8 Pick.^ 
14; 11 Pick., 227; 3 Maw., 331 ; S Mass., 322; 16 East, 208; 8 

Conn., 459 ; I Phil. Ins., 214, 249—50, 309, 310, 316, 317, 632, 642. 

• 

Taft, Key ^ Matl&n, contra, crted, 2 Stev. N. P.^ 1798—1807 ; S' 
Ch. Gen. Prac., 872—375 ; 2 Phil. Eo., by C. if- H., notes, 479 ; 1 
Greenl. Ev., ser-. 74—^6 ; 1 Stark. Ev., 6th Am. ed., 589 ; Mercer v. 
SVhall, 48 Eng. C. L., 464 ; Heckmam v. Ferrie, 3 Mees. ^ Wels., 517 ; 
Barrell v. Wickham, 25 Eng. C. L\, 354 ; SmaH v. Engal, 14 Mehs. ^ 
Wells., 97 ; Pearson v. Coles, 1 Mood, (f- IJai., 206 ; Weidrmn v. XAar, 
13 Ser^. 4- iZaur/e, 24.) 



CONSII>ERATION. 

Whefe a deed purports to be executed for a tfalua^h consideration, 
and is impeached by proving that no such consideration passed, it cannot 
be sustained by proving that it • was executed in consideration of natural 
tove and affecHon.-^Bwrrage^s Lessee v. Beardsley, 16 Ohio R., p, 488. 
(184«.) t 

(HUohcoek ^ Wilder cited Steele est aL y. Worthrngton, 2 Ohio, 182 ; 
Ckarksou v. Harney, 2 P. Wms.^ 103 ; WiiUs v. Grcve, 2 Sch. 4* L^,, 
600; 1 P6t/. JBv. by Cowen ^ Hill, 649, 552; fioierto v. Roberts., 3 
£am. 4- Aid., ^68 ; 3 PAr/. Ev., 1451, no^e; J?«tt« v. Union. Bank 4^ 
Maryland, 1 Ifor. 4* Gil., 175.; BuSxxrd v. Briggs, 7 PzciE;., 537 ; jHicuv 
te^ v. Alexander, I Rand*, 219 ; PFt/< v. Franklin, I Binn., 518. 

ITa^ie 4* I'^^'o^) contra, cited Saxlony. Wheaton, 8 PTAeo/., 229; 
Hinders Lessee v. Longworth, 11 TF/leo/., 199 ; jBnce v. Myers el aL, 5 
Ohio, 121 ; Seward v. Jackson, 8 Cowen, 496 ; Fan PFicA: v. Seward, 6 
Pa^r, 526 ; £a7tA: of CT. S. v. iHaacJcnuii, -6 Paige, 535 ; 1 Con. 22., 
525 ; Lush v. Wilkinson, 5 F««., 384 ; Ga/e v. Williamson, 8 JWieej. 4* 
Wels., 404 ; 12 Fcx. 236 ; Russell v. Hammond, 1 ^(A:., (15 ; -YFa/^er 
Y. Barrows, 1 ul^., 93 ; Townshend v. Windham, 2 F««. .Sr., 1 ; ifen* 
derson v. I>o^, l jBoiZ^, 138 ; Jackson v. Town, 4 Co«^0n,'6O3^ Wilbe9 
V. Ci!arA, « Paige, 161 ; 5 P«5^«, 264 ; 18 Pick., 181 ; 14 Mass., lad- 
12 JbAnj., 526 ; 1 Story's ^. Jur., 426-30. > 
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CONSTABLE. 

The bonds of constables, who are reappointed from year to year, aro 
not cumulative ; and therefore sureties of a constable are 6t)iy responsible 
for breaches committed during the official year for which they became 
his sureties, though at the expiration of the year, he may have been re- 
appointed.— MZ/cr V. Davis, 7 IredeWs R., p. 198. iV. C. (1847.) 

(Nash, J., cited Keck v. Coble, 2 Z>cv. 491 ; Governor to the use qf 
Leisner v. Lee et als,, 4 Dev. Sf Bat., 467 ; Goforth v. Lackey ei als,^ 
Z Iredell, 2b.,) 

A constable, appointed by a justice of the peace to levy an execution 
oh the goods of A, levied the same on the goods of B. A trial of the 
right of property was claimed by B, who gave bond, dec. But the con- 
stable refused to deliver the goods to B. Held, that for this misconduct 
of the constable, the justice was liable to B in an action on the case. 

The jury in such case may, though the constable tender the property 
^a the ylantiff before suit brought, give the value of the property as the 
amount of the damages. — Dugan v. Melogue, 7 Bhickford'a R*, p, 144. 
Ind. (1847.) 

Appeal from the Hendricks Circuit Court. 

Sullivan, J. — Case by Melogue against Dugan. The declaration 
contains three counts. The cause of action is substantially as follows : 
l>ugan, who was an acting justice of the peace, rendered a judgment in 
favor of one Buinet, against Henry Burger, and there being no constable 
in the township, appointed Pemberton §. Dicken a special constable, to 
whom he directed an execution commanding him to levy the amount of 
the above-named judgment of the goods and chattels of Burger. The 
appointment was made under the 55tf^ section of the justices' act. 
Dicken levied the execution on a buggy and harness, amongst other 
things, tha property of Melogue. The latter claimed the buggy and 
harness, and demanded a trial of the right of property- accdrding to the 
statute. At the time of filing his claim to the property, he also filed 
a bond with security, which was approved by the justice, conditioned 
that his claim should be well and truly prosecuted to effect, or in default 
thereof that the property should be delivered to the person entitled to 
receive it. The justice of the peace, with whom the bond was filed, 
immediately informed the constable of it, and Melogue* demanded the 
property, hut the cqnstabhe refused to deliver it. Plea not guilty ; 
verdict and judgrtient for the plaintiff. 

This suit is founded on the 55th section of the act regulating the duties 
and jurisdiction of justices of the peace, R. S., 1838, p. 376, which provides 
that in nil cases where it shall be necessary to have process served, and 
there shall be no constable in the township legally authorized to act in 
such case, it shall be lawful for any justice of 6Uch ' townsliip to appoint' 
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a person willing to serve as constable until one shall be legally a|>. 
pointed, d^c, and the justice shall stand as security, and be also civilly 
liable for any neglect of duty, or any illegal proceedings, on the part of 
the constable so by him appointed. 

Various exceptions, were taken to the judgment of the Court in re- 
ceiving and rejecting testimony, and to instructions given to the jury 
and refused to be given, but we discover no error in either for which the 
judgment ought to be reversed. 

The points relied on for the reversal of the judgment by the counsel 
for the appellant are, that the action is misconceived, and that the 
damages are excessive. • 

It is not denied but that the constable was guilty of a trespass in 
seizing the property of Melogue, fnstead of the property of Burger, the 
execution defendant. For that act the constable might be sued as^ a 
trespasser, and his refusal to deliver the property to Melogue on demand, 
was a continuation of the trespass. But Dugan was not present aiding 
and assisting in the wrongful acts of the constable, nor were they done 
by his command. He, therefore, cannot be made liable for those acts, 
in an action of trespass. Even in the case of master and servant, the 
master is not considered as a trespasser for an act of his servant whick 
was not done at his command. He may, however, in numerous cases, 
be made liable for the damage arising from the employment of negligent 
or unskilful servants, in an action on the case. We think there is no 
objection to the form of action adopted in this case. The statute, what- 
ever may be the object intended to be gained by it, makes the justice 
responsible for any illegal proceeding on the part of the officer appointed 
by him- The appointment is his act, the breach^of duty by the consta- 
ble is the act of the latter, and for any damage sustained in consequence 
of such appointment, we think an action on the case is the appropriate 
remedy. — McMaims y ,i Bricket, 1 EasU 106 ; Burnet v. Lynch, 5 B, <J« 
C, 589 ; Morley v. Gai^ford, 2 H. Bl, 442. 

As to the second point, we think the jury were justifiable in giving 
the value of the property as the amount of the damages. The plaintiff 
in error contends, that as the constable tendered the property to Melogue 
before suit brought, the damages- shpuld have been only for the tempora- 
ry deprivation of it. There ai'e cases in which the Court will stay pn>. 
ceedings upon the restoration of the property, and payment to the plain- 
tiff of such damages as he may have sustained by the temporarv loss and 
deterioration of the property, and his costs. . Admitting this to be such a 
case, and the property to be such as a Court would order the restoration 
of, no application was made to the Court for that purpose. The defend- 
ant should have followed up the tender made by Dicken with such an ap- 
plication, and an oSkr to pay to the plaintiff the damages he had sustain- 
ed and the costs he had incurred. — Shotwell v. Wendover, 1 Johns,, 65 ; 
2 Selw. N. F., 1417; dickering v. ,Truste,.7 T. R,, 49. 

Per Curiam,— TAe jttdgment is affirmed, vxith five per cent, damages 
and costs, ^ 
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: ' CONTRACT. 



Where several persons agreed to do certain acts, such as to pay equal 
proportions of particular expenditures, if one advance more money than 
his proportion of those expenses, the excess will be regarded as so much 
money paid for the use of the other parties, and he will be entitled to in- 
terest thereon. — 3uckmaster v. Grundy et al,y Z Gilman^s R., p. 626. 
Ills. (1847.) 

.V 

The plaintiff and defendant made an agreement in writing, that the 
plaintiff should convey to the defendant a certain farm, and that in con- 
sideration thereof the latter should pay the former the sum of four thou- 
sand dollars. The parties also agreed that each should pay to the other, 
should he neglect to perform his part of the contract^ upon performance 
or tender of performance by the other, the sum of one thousand ddUarsii 
— Hield, that tlris sum was liquidated damages^ and that the plaintiff was 
entitled to recover it, with interest, of the defendant, upon a neglect by 
him to perform his part of the contract. — Mead v. Wheeler, 13 JVcto* 
Hampshire R,y p, 351. (1847.) . . 

(Handerson cited Steams v. Barretiyl Pzck,^ 451 ; Curtis v. Breton 
er, 17 Fick.y 5liS; Heard \. Bowers,2H Pick., 455; Slossanv, BeUdle^ 
7 Johns., 72; Knappy, Maltby, 13 Wend., 587; Dakin v. WiUinms^ 
17 Wend., 454; 2 SUtry's £^.,550; 5 dm., 151, note; Ast/eyv. Wei- 
den, 2 B. ^ P., 353; Kemhky. Farren, 6 Bing., 141; Crisdeey*' 
Bolton, 3 C. 4* P.y 240 ; 2 Com. on Conl., 525.) 

When a workman undertakes to do work, to be paid for in the notes 
of third persons, he cannot abandon the contract, and treat it as a money 
demand, unless the contract has been rescinded, or he has been prevented 
by the act of the opposite party, from performing it according to its terms, 
—Aikiny. Bloodgoody 12 Alabama R.^ p. 221. (184ri.) 

(OkMOND, J. cited McVoy v. Wheeler, % Porter, 201 ; LivingdaU v, 
^Livingston, 10 Johns., 36.) 

. If one person bargains with another for the release and conveyance 
of a title, iequally known to both to be a doubtful one,* and takes such 
conveyance and gives his note for the price ; he does not show a failure 
or want of consideration, by proof that the grantor had no valid title^—^ 
Saieyer y, Vatighan,':^ Maine R., p. SSI. (1847.) 



CONTRACT— NOTE. 

If a jomt note be made by four, payable on time, and before it was 
payable two of the prdmissors pay " tw>thid8 of the within note, princi- 
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pal and interest, being their \. art," and it is thus endorsed thereon, thejf 
are not thereby discharged from the payment of the sum dtill remaining^ 
unpaid. — Cobum el aL v.\ Ware, 25 Maine R,, p. 330. (1847.) 

(HuicJmisoa c'\\&d Tuckerman v. NewhaU, 17 Mass. ^ 581; ffynksimi 
t. Darling, 16 Maine, 4l'S; Walker v. McCullock, 4 Greenl,, 421. 

{Wells and ^i(^er^ contra-cited. Goociman v^ Smiih, 18 Pick., 414; 
SAfli/; V. Pratf, 22 Pick., 305 ; fierA:* v. WhiU, 2 Mete., 283; Walker 
V. McCullock, 4 GreenL, 421.) 



CONTRIBUTION. 

One of «evera] eo-surelies who pays the debt may call upon the other 
sureties for contribution, whether they were t)ound jointly or severally, 
and whether by the same or by different instruments. 

And although they- became sureties for the same debt at .different 
times. 

And a co-surety is liable, although theone who paid the debt, and 
who sues for contribution, did not know at the time he became such tliat 
the defendant was also a surety. 

And where one wishing to, borrow money made and signed a jointand 
•everal promissory note, which he procured to be signed by the plaintiifs, 
and afterwards — to satisfy, the lender, but without the knowledge of the 
plaintiffs — by the defendant, and then obtained the money on the note, 
which the plaintiffs at its maturity were compelled to pay : Held, that the 
plaintiffs could maintain an action against the defendant for contribution ; 
, and that the defendant was hoiden, notwithstanding he signed under a 
^presentation by the principal that the plaintiffs woi^ld be primarily 
liable. 

A second -surety may qualify his obligation in such a manner as not 
to be liable to the first ; but then if he has the debt to. pay he canpotxall 
upon the others. " - 

' Where there is a legal right to demand money, and np other remedy 
than an action ex-contractu, the law, for iSe purpose of the remedy; 
will imply a promise of payment. — Norton v. Coons, 3 Demons R.,p* 
no. N. Y. (1848.) 

(Bronson, 0. J., <5ited Deerhig v. The Earl of Winchelsea, 2 B. ^ 
F.J 270 5 1 Cox, 318, S. C ; Campbell v. Mesier, 4 Johns. Cfi., 334 ; 
Davies v. Hurnphreys, 6 Mees., ^ Wels., 107 j Mayhew y. Cricket, 2 
Stoanst., 193 ; Warner v. Price, 3 Wend , 397 ; Lapham v. Bnmes, 2 
F/., 213 ; Harris v. Warner, 13 Wend., 400 ; Crayikome v. Swinburne, 
14 Vets., 160 ; Story on Coni. sec, 584 ; Pitman's Pr. 4* Sur., 147 ; 1 
Easf^ 220 ; 17 Mass.^ 464 ; 2 ^. 4* P., 268.) 
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CONVERSION. : 

Where there is evidence of a conversion, by selling the property ia 
controversy, proof of a demand and a refusal is unnecessary, and the 
rule is the same, although in the first instance the property came lawfully 
to the defendant. — Kyle v. Gray, 11 Alabama -R.,p. 233. (1847.) 

{HunUngUm «ti^ Martin ciieA Tompkins v. Hart^S Wend,y 406; 
Earle v. Van Buren, 2 HalsL, 344; Newsum v. Netosum^ 1 Leigh, 76; 
Jmet y. Partridge, 3 Far/,, 243.) 



CONVICTION. 

A conviction before a Justice of the peace is well sustained by a record, 
which shows that the defendant, on being asked whether he was- guilty or 
not of the offenee' alleged agaiDst him, fraudulently and wifuUy. stood 
mtite, and that, afler a due examination of witnesses and a full hearing . 
of the case, he was adjudged to be guilty, and was sentenced to impri* 
sonment. — Elknwood v. Tlie Commonwealih, 10 MetccUf's R», p. 222. 
Mass. ri84V.) 



CORONER. 

The corner has no power to levy upon an execution directed to the 
aheriff, and if he does so, as he is a trespasser, he may return the goods 
ISO levied on, to the person from whose possession .he took them. — Gresham 
V, Leverett, 10 Alabama R., p. 384. (1847.) 

(Ormond, J., cited Pope ^ Hickman v. StotU, 1 Siew,^ 375 ; Clay^s 
Dig., 336 ; sec, 139 ; Adamson v. Parker, 3 Ala., 727 ; Mason v. Wfdte, 
7 Ala., 705.) , 



CORPORATION. 

The tangible property and estate of a corporation, are subject to sale 
under execution in the same manner that those of an individual are ; 
where, therefore, by the charter of an incorporated railroad and banking 
<X)mpany» the corporation was authorized to purchase the lands necessary 
for the site of the road and the requisite depots, stations and buildings, 
and to possess and hold the same in fee simple, it was Held, that the 
real estate of the corporation, so purchased for the site of the road and 
-other purposes specified, was subject to sale under execution, and might 
be assigned by the corporation. — Arthur v. The Commercial and RaiU 



W COltPOfiATIOK— DAHAC^BS. 

road Bank of Vkkshurgh, 9 Smeda MarshaW$ 22., p. 391. Miu. 

(1848.) 

• . 

(Clayton, J., cited Hopkins el ah v. GaTlalin Ins. Co,, 4 Humph.^ 
403 ; Beckiot'th v. Windsor Manttf. Co,, 14 Co«n., 594 ; l/iifon Bank 
of Tennessee v. ElUcoU, 6 GiZ/ ij- Johns,, 883 ; iVerf/^ v. jBonA: qf Port 
Gibson, 6 Smedes ^ Marshall^ 513.) 

A corporation, like a natural person, may have a special or constructive 
residence, so as to be charged with taxes and duties, or be subject to a 
special jurisdiction, but the legal residence of a corporation is not^ con- 
fined to the locality of its principal office of business ; it extends to the 
territorial limits of the jurisdiction which granted its charter, which, 
for judicial purposes, defines its locality. — Glaizp v. The South Carolina 
BaUroad Co,, I Strobhart's B,, p, 70. S. C. (1847.) 

Where the eonnnon council of a city passed a resolutiiHl directing a 
sum which had been reported by arbitrators to be due to a contractor ibr 
extra -work in grading and paving a street, tabe added 'to the assessment 
for grading and paving that street ; Held, that such resolution was a sub. 
stantial acknowledgment, on the part of the corporation, of the extent 
of the debt, and a promise to pay it. And that after such resolution had 
been assented *to by the contractor, the claim became valid against the 
corporation to the extent specified therein ; and that such resolution could 
not afterwards be rescinded except by the mutual agreement of the 
parties. — Brady v. The Mayor ^c, of Brooklyn, 1 Barbour^s B,,p, 584. 
If. Y. (1848.) 

No express authority in the charter of a corporation is riecessary to 
authorize it to make a promissory note, in the course of their legitimate 
business. — Brode v. The' Firemen's Ins. Co, of New Orleans. 8 Bobin- 
ton's La. B,,p, 244. (1847.) 



CORPORATION— DAMAGES. 

A municipal corporation is liable ht injuries occasioned by the 
negligence, unskilfulness, or malfeasance, of its agents or contractors, 
engaged in the construction of its public works. 

• Accordingly the City of New York was held liable for damages by 
the breaking down of a vault, built by permission, under the street ; the 
injury being occasioned by the negligent and improper act of a contrac- 
tor, who was building a sewyr in the street under a contract with the 
corporate authorities, in unnuly piling the excavated earth, &c., over 
such vault. — Delmonico v. The Mayor SfC, of the City of New York, 1 
Bandford's R., p. 222. N. Y. (1849.) 

(Cutting cited Burgess v. Gray, I M. Crr, ^ Scolt, 578; Traider 
▼. Chadwick, 3 Bing, N, C, 334 ; PayUm v. Mayor of London, 9 B. 
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^ . C, 725 J .^ru^e v. Grand Junction BiUbemy Ca.^ 3 JC. 4^ PT., 246 ; 
Goodloe v« C% ^ Cincinnatiy 4 Hamm,^ 500 ; Smf/A V. Samfi Defendants^ 
4 HaiRWi., 514 ; JJAo^/e^ v. C% of Cleveland, 10' OAwj, 160 ; J5ai% v. TA^ 
City of SSew^ York, 3 Hitt, 536 ; Paw v. The Same, 3 fliTZ, 612.) 

CORPORATION—RECEIVER, ' 

A receiver of an insolvent corporation, who is empowered by law to 
sue for and recover *' all the estate, debts, and tkirtge in acUony" belong* 
iog to the corporation, may maintain trover for the conversion of the per<» 
sonai property of the corporation before the plaintiiS* was appointed re- 
ceiver, , 

No assignment by the corporation to the receiver is necessary to en« 
able him to maintain the action. — Gilbert v. Fairchild, 4 Denials S., p« 

80. N. y,. (J849.) 

■ » 

COSTS. 

Sentence to pay costs of prosecution may be passed, though there be 
a general pardon after the verdict.-^P^j^^d v. The CommonioeaUh, 4 
Barr's 22., p. 144. Pa. (1847.) 



COURTS— JURISDICTION OF. 

A judgment rendered by a Court in one State, has no efficacy when 
it is sought to be enforced in another State^ unless such Court had juris- 
diction of the person against whom it is rendered, acquired by service of 
process on him, or actual notice to him, or by his appearance and sub- 
mission to such jurisdictit)n. 

Neither by the general principles of law, nor uiider the Constitution^ 
of the United States, is greater effect to be given to a judgment rendered 
in one State, when sought to be enforced in another State, than it would 
have in the State in which it was rendered. 

By the laws of the State of New- York, the judgment rendered in an 
action on joint contract, where the process is against all' the defendants, 
and is served on either of them, though in form it is against all, yet it 13 
conclusive of the liability of those only who were personally served with 
process in the suit ; as against every other defendant, it is evidence only 
of the extent of the plaintiff's demand after the liability of such defend- 
ant has been established by other evidence, and creates no' debt of record 
or liability, on which an action of debt can be sustained in another 
State. 

Nor is such judgment, as to a defendant not served with proc&ss, a 
merger of the original cause of action. 

The forms of remedies and judicial proceedings'are governed, ezclii- 
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sively, by the laws of the place where the action is instituted. — Woodet 
ah, V, Waikinsan et als»9 17 Connecticut R,, p. 6G0. (1847:) 

This was an action of debt on judgment, in the. usual form, brought 
by Wood, Johnson 6s Burritt, against#Henry Wells, Peter Vandervoort 
and Edwin B. Watkinson, partners, under the firm of Wells, Vander- 
voort & Co. The plea by agreement, Was Nil debet 

The cause was tried, at Hartford, January term, 1846, before Stoers, 
J., when the following facts were proved and admitted. 

The judgment on which the action was brought, was rendered by the 
Superior Court of the City of New- York, at the term of that Court held 
in May, 1839, in a suit brought by Wood, Johnson *& Burritt, the pres- 
ent plaintifis, against the present defendants, upon five promissory notes, 
dated at diflTerent times in the years 1836 and 1837, made by Wells, Van- 
dervoort & Co., in the city of New-York, in the regular course and 
within the scope of their partnership business, while aH the^plaintiffsand 
defendants were there domiciled. That suit was an action of assumpsit^ 
the declaration being in the usual form, upon promissory notes, with the 
money counts. Vandervoort alone was served with process ; the return 
stating, that Wells and Watkinson could not be found to be served there- 
with. Vandervoort. appeared ; but Wells and Watkinson did not. Judg- 
ment was rendered against all the defendants, for $14,643, (the amount 
of the notes,) and costs of suit. From the time that suit was instituted, 
until said judgment was rendered,. Wells and Vandervoort resided in the 
City of New- Fork.. Jn the month of April, 1837, before the commence- 
ment of that suit/ Watkinson removed from the City of New-York into 
the county of Hartford in this^ State, (Connecticut,) where he hag ever 
since resided and been domiciled. No dissolution of the copartnership 
of Wells, Vandervoort & Co. took place until the autumn of 1838, some 
time after the commencement of the suit in New-York. 

The Superior Court of the City of New- York had, by the laws of 
^the State of New- York, jurisdiction of the subject matter of said suit. 
The Legislature of the State oC New- York, in the year 1830, passed a 
statute, which has ever since been in force, containing the following 
provisions: Sect. 1. In actions against two or more persons jointly 
indebted, upon any joint obligation, contract or liability, if the process 
is issued against all the defendants, and shall have been duly served 
upon either of them, the defendant so served shall answer to the plaintiff; 
and in such case, the judgment, if rendered in favor of plaintiff, shall be 
against all the defendants, in the same manner as if all had been served 
with process. 

Sect. 2. Such judgment shall be conclusive evidence of the liability 
of the defendant who was personally served with process in the suit, and 
who appeared therein ; but against every other defendant, it shall be 
evidence only of the extent of the plaintiff's demand, after the liability 
of such defendant shall have been established by other evidence. 2 Rev. 
Stat. N. Y., 377. . . . 

By virtue of the statute and the laws of the State of New- York, the 
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fudgment so recovered before the Superipr Court of the City of New- 
York, was a merger of the original cause of action, as to all the de- 
fendants, and conclusive, to all intents, upon siich of the defendants as 
were served with notice of the suit« and also upon the other defendantSi 
not actually served with such notice^ except so far forth as the burd&a 
of proving the existence of the original cause of action ; and the amount 
of the plaintilf's claim against the defendants rested upon the plaintifi&t 
in respect to Such of the defendants as were not actually served witi^ 
notice of the former suit, and did not appear therein. 

By agreement of parties, the case was reserved for the advice of this 
Court as to what judgment should be rendered. 

« 

Hungerford ^ Cone for the plaintiSs contended — 

1. That the Court in New- York had such jurisdiction as to render 
the judgment binding upon. all the defendants, although they were not 
all personally served with notice, independently of the Constitution ef the 
United States and the Act of Congress. — Buchanan v. Rucker, 9 East^ 
192 ; Cavan v. Stuart, 1 Stark Ca,, 525 ; Douglas v. Forrest, 4 Bing,^ 
670 ; 15 Eng. C. L., 113 ; Becquet v. McCarthy, 2 B. ^ Adol, 951 ; 
22 Eng. C, L., 220 ; Green v. Sarmiento, I Pet, C. C. R,, 74 ; McRae 
V. Mattoon, 13 Pick., 53 ; Phil Ev, by Cow. ^ Hill, 910 et seq. 

2. That the contract upon which the original judgment was fbunded« 
having been made by the defendants, while resident in New- York, and 
there to be carried into effect, any discharge or extinguishment of that 
contract in pursuance of the laws of that State, existing at the time it 
was made, will be effectual every where. — ^tory^s Conf. 8, sec, 335, 6 ; 
840, 1, 2, 3 ; 267 ; Sherrills v. Hopkins, 1 Cowen, 103, 108 ; Towwe v. 
SrnMh, 9 Law Rep,, JS'o. 1, (May 1846,) p, 12. 

3. That by the laws of^ the State of New-York, the judgment in the 
original suit is a merger of the cause of action upon which that judgment 
was rendered, and an action of debt will lie on the judgment. — Dando v. 
Doll, 2 /. R., 87 ; Bank of Columlia v. Newcomb, 6 J". R., 98 ; Taylor 
v. Pettibone, 16 /. R., 66 ; Townsend v. Carman, 6 Cowen, 695 ; & C, 
in Err., 6 Wend., 206 ; Mervin v. Kumbull, 23 Wend., 293. 

4. That by the 1st section of the 4th article of the Constitution of the 
United States, and the Act of Congress, passed in pursuance thereof, the 
judgment is to have the same effect in this State as in the State of New- 
York. 

BuTkJey and^erfcin*, for the defendant, insisted — 

]. That no action will lie upon a judgment obtained in another State» 
on the face of which it appears, that the defendant ^was not a residenl 
within the jurisdiction of such Court, and was neither served with proi^ 
cess nor carhe to defend the action, although such judgment may have 
been obtained according to the course and practice of the Court in similar 
cases. To give validity to the judgment of any Court, it is necessary that 
it should have jurisdiction of the person, the subject matter and the pro* 
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QCNtt. — 1 Sw. Dig., 754 ; Kibh^ v. KiUe^ Kirb^,l26 ; Aldrichv. Kvnnef^ 
4 CotiM., 380 ; BartleU v. Knight, 1 Mass,, 401 ; j^i^s^// v. Bri^s, 9 
Jlfa#^., 464 ; Hail v. WilMams, 6 PicA:., 239 ; Gleason v. i^ocZcZ, 4 i¥e/c.p 
833 ; £or<2evi v. FUch, 15 JoAn^., ,121 ; Harrod v. Barretto, 1 Hall, 
155. . 

2. That a suit upon the judgment rendered in New- York, could not be 
maintained against the present defendant, even in that State. Such a 
judgment is only evidence of. the extent of the plaintiffs* demand, after 
the liability of the defendant shall be established by other evidence.-— 2^ 
Rev.SttU. N. y., 377. 

3. That an action of debt on such judgment cannot be maintained 
against him in this State. An action would not lie on a judgment obtain- 
ed in our own Courts, against one of our own <citizen.s, who had had no 
notice of the suit : a fortiori it will not lie on a judgment so obtained in 
another State. 

« 
* 

Storrs, J. — This is an action of debt on a judgment recovered id 
the Superior Court of thp City of New- York, in the State of New-York,' 
in favor of the plaintiffs, against Wells, Vandervoort & Watkinson, all 
of whom are named as defendants in the suit, but in which service of the 
writ has been made only upon Watkinson, who alone appears to defend. 

It appears by the record, introduced by the plaintiffs, of the 
judgment on which they rely, and it is admitted, that service of the 
process in the suit in which it was rendered, was made on Vander- 
voort, but not on either Wells or Watkinson ; and that neither of the 
two latter had any notice of, or appeared in, that suit ; and it is a^so 
admitted, that at the time of the commencement of the suit, and ever 
since, Watkinson has resided in the State of Connecticut. On these facts 
it is very 'clear, that independent of the construction and effect which is 
to be . given to the statute of New- York, which is made a part of this 
case, and to the proceedings of said Court under that statute in the suit 
in which that judgment was rendered, Watkinson is not to be held here 
to be personally bound or affected by that judgment ; since the general 
principle is now well established, that a judgment -rendered by a Court in 
one State has no effiacy when it is sought to be enforced in another 
State, unless such Court had jurisdiction of the person against whom it 
is rendered, acquired either by service upon him of the process in the suit, 
or actual notice to him^of the suit, or at least by his having appeared in 
it^.and thus submitting to the jurisdiction of the Court ; and it is also 
settled. That it is competent for him to prove a want of jurisdiction in that 
respect. Whether the latter rule, by a just construction of the first 
section of the fourth article of the Constitution of the United States, and 
the laws passed by Congress in pursuance thereof, extends to the case of 
a judgment rendered in a Court of one of the Stages of this Union, and 
attempted to be enforced in a sister State, where the record of the judg- 
ment shows the existence of such facts as are requisite in order to confer 
jurisdiction, so that the defendant would be permitted to contradict that 
record, by disproving those facts, is a point perhaps not yet fully deter- 
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mined, and which we need not consider, because, as has been remarked, 
the record of the judgment here produced itself shows, that there waa 
neither any service upon Watkinson of the process in the suit in which 
it was rendered, ifor any notice to him of that suit, nor any appearance 
by him therein. — Aldrich v. Kinney, 4 Conn., 380 ; Denison v. Hyde^ 6 
Conn,, 508 ; BartleU v. Knight, 1 Mass,, 401 ; Bisselt v. Brtggs, 9 
Mass., 464 ; Hall v. Williams, 6 Pick,, 239 ; Borden v. Fiich, 15 
Johns., 121 ; 9tarbuck v. Murray, 5 Wend., 148; Phil. Ev. by Cowen 
^ Hill, note 551, 637, and cases cited. 

The statute of the State of New- York, jvhich has been^ meniioned, 
provides, in the first section, that " in actions again«t two or more persons 
jointly indebted' upon any joint obligation, contract, or liability, if the 
process is issued against all the defendants, and shall have been duly 
served upon either of them, the defendant so served shall answer to the 
plaintiff;" and that " i" such cases, the judgment, so rendered in favor 
of the plaintiff shall be against all the defendants, in the' same manner 
as if all had l^een served with process ;" and in the second section, that 
*• such judgment shall be conclusive evidence of the liability of the 
•defendants, who were personally served with process in the suit, and 
who appeared therein ; but that against every other defendant it shall be 
evidence only of the extent of the plaintlfTs demand, afler the liability 
of such defendant shall have been established by other evidence." It is 
admitted, tfiat the judgment on which the present action is brought, was 
recovered on certain promissory notes, executed and delivei*ed to the 
plaintiffs in the City of New- York, while the said statute was in force, 
by Wells, Vandervoort & Watkinson, who were then partners, and all 
of whom, together with the plaintiffs, then resided in that city ; and that 
said notes were given in the regular course and scope of their co-part- ' 
nership business. Under these circumstances, the plaintiffs claim, that oa 
preneral principles of public law, independent of the Constitution of the 
United States, and the laws of Congress in pursuance thereof, those of 
the defendants in the suit in Which the judgment in question was rendered, 
upon whom the process in that suit was not served, and who had no 
notice of the suit, are personally bound by that judgment. This claim 
is urged, upon the ground that a sovereign State or^Nalion ]X)ssesses a 
jurisdiction, which it may exercise, through the medium of its Courts, 
over its citizens, or persons residing within its limits, in personam, aflei 
they have become domiciled elsewhere, in respect to a transaction to 
which they were parties, taking place in that State under its existing 
laws, and while they were there domiciled.- The construction which we 
put on the statute of New- York, and the proceedings there under it, 
upon which the'plaintifis rely, precludes the necessity of our determin- 
ing the interesting and somewhat novel question which this claim presents. 

Taking it for granted, that when a judgment recovered in the Court • 
of a sovereign State, or of one of the States of this Union, is sought to 
be enforced in another State than that in which it was rendered, there is 
no objection to its validity, oji the ground of a want of jurisdiction in that 
Court, it is well settled, that no greater efiect is to be given to it than it 
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would hav i in the State where, it wasr rendered. It has no higher dignity 
in. any other State than in the one where it was pronounced ; and hence, 
if in the Courts of the State where the judgment was rendered, it is.in- 
conciusive, or if it is inquirable-into there, during a paitticular perioo, or 
CD certain conditions, it will be open to investigation, to the same extent, 
every where else.- — Armstrong v. Carsan^s Exrs, 3 DaU,^ 302 ; Gre^. v. 
Samiiento, 1 Pet, C C, JK., 74 ; Spencer y. Sloo, 8 La., 290 ; Curtis 
ir. Gibbsy 1 Pennington, 399 ; Baugk v. Bavgh, 4 Bibb^ 556 ; "Rogers 
V. Coleman et ux., 1 Hardin, 413, 420 ; Smith v. NicJwls, 5 Bing. JV. C., 
208 ; 35 Eng. C. L., 88. So, if a judgment operates in the State 
where it was rendered 9nly in rem, it will not elsewhere be enforced in 
personam. It results conclusively from this principle, or is rather in- 
volved in it, that if a judgment in a State where it is recovered, has not 
the effect of binding personally the defendants, or any of them, in the 
fiuit in which it was rendered, no greater effect will be given to it in any 
Other State where it is endeavored to be enforced. It derives its obliga- 
lion 8nly from the laws of the State in which it is pronounced. A judg- 
ment creates a debt, on the ground that a liability is ascertained and es- 
tablished, by the decision of a tribunal, which might rightfully adjudi- 
cate upon it ; and such adjudication derives its whole force and effect 
from the laws of the State under whose authority it is made. In the 
case of Milan v. Fitzjames, 1 Bos. ^ PuL, 138, where a bond given in 
France, where it was understood to bind the property, and not the per-, 
son, of the obligor, was sued in England, where he was arrested ; and 
the question was, whether he should be discharged from the arrest. Lord 
Chief Justice Eyke said : " If it appears that this contract creates no person- 
al obligation, and that it could not be sued as such, by the laws of France, 
(on the principle of {Preventing arrests so vexatious as to be an abuse of the 
process of the Court,) there seems to be a fair ground.on which the Court 
may interpose to prevent a proceeding which may be so oppressive as a 
personal arrest in a foreign country, at the commencement of a suit in a 
case, which, as far as we can judge at present, authorizes no proceeding 
against the person in the country in which the transaction passed. If 
there could be. nftne in France, in my opinion there can be none here. 
I cannot conceive that what is no personal obligation in the country in 
which it arises, can. ever be raised into a personal obligation by the 
laws of another. If it be a personal obligation there, it must be enforced 
here in the mode pointed out by the law of this country. But what the 
nature of the obligation is, must be determined by the law of the Coun- 
try where it was entered into ; and then this country will apply its own 
law to enforce it.*' And the Court accordingly discharged the party 
from the arrest. The same course of reasoning applies both to a foreign 
judgment, and to the judgment of a State of this Union, between >vhich 
there is not, in respect to the point we are now considering, any ground 
for a distinction. Judge Story, speaking of the remarks first quoted, 
says : *^ There does not seem the least reason to doubt the entire cor- 
rectness of the doctrine thus laid down. If the contract creates no per- 
tonal obligation, but an obligation in rem only, it cannot be that its na* 
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. ;ture can be43kanged, r its eMigation varied^ by a mere chaoge of domu 
oile^ Tbat.would be .'o contradict, tbe principJes niaintained in all tb» 
.BUtborities^ that, the vahJity, nature, obligation and interpretation of .a 
contract are to be decidedly the lex loci coniracjtus. A suit in England 
could not be maiqitained, except upon, some 'contract which bound th& 
person. If it bound the property only, the proceeding should be in rem/ 
and if^ in express terms, the party bound hi.s property and excepted him- 
self from a personal liability^ no one would doubi tbat a suit in personam 
would not be maintainable." Conflict of Laws, 569. He then distin- 
guishes between a contract, which, by its very terms, excludes per- 
sonal liability, and a contract made in a country, which binds the party 
personally, but where the laws do. not enforce the contract in personam^ 
but only in rem; in which Jast case it would be enforced according to 
the lex fwi. It is impossible to distinguish between the effect of an ob- 
ligation created by an express contract, made between the parties to it^ 
and an obligation created by a judgment to which a specific effect is 
given by the laws of the State u«der which it was rendered. It is, 
moreover, to be observed, that by the general principles of public law, no 
law of a nation has, propniw vigore, any extra territorial operatioii ; it is 
enforced in another only excomHaie geatfum. But comity wodd never 
require ,that the law of a country should elsewhere receive a construq. 
tion, which should give it a more ej?ten si ve operation than it would have 
where it was enacted. Between the States of this Union, however, the 
effect to be given to their records and judicial proceedings, is regulated 
by the constitutional compact, and they therefore stand on higher 
ground than mere comity. But there is nothing in our national consti- 
Uition, on this subject, which, according to any construction which. has 
ever been claimed for it, gives the judgment of one of the States, when 
sought to be enforced in another, a greater effect than it would have, in 
tlie State where it was rendered. 

What effect, then,.is^iven in tJie State of New-York, by the la\ysof 
tbat State, to the judgment in question, as it' respects the defendant Wat- 
kinson, against whom personally it is here sought to be enforced ? The 
statute of the State of New- York, which has been recited, most expli- 
citly answers this inquiry. In tke, first place, it provides, that in an ac- 
tion against joint debtors, where the process is against all, and is served 
upon either of them, 'Uhe defendant so served shall answer to the 
plainiiffs ; ^' implying, that none of tbe others, unless at least they ap- 
peared as defendants in the suit, are to be deemed parties to the proceed- 
ing, except .for the mere sake of foitn. In the next place, it prescribes 
the.fot'm of the judgment in supb case, if rendered for the plaintiff: it 
**i8hall be against all the defendants, in the same manner .as if all had 
been served wjih process." And. lastly, it declares the effect of such 
Judgment : " such judgment shall be conclusive evidence of the liability* 
of jlhe defendants, who were personally served with process in the suit, 
and who appeared to defend ther;ein ; but against every other defendant, 
it)«hall be evidenop only of the extent of the, plaintiff's demand, ^fter 
the^liabUity of. «ucb defendant shall be establibhed by other evidence/' 
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Het}ce it is perfectly clear, that it was the intention of the makeraof this 
law, that the judgment, although in form against all the defendants, should 
not create any obligation, personal or otherwise, nor be any evidence of 
indebtedness, against those not served with process in the suit. As to 
them, therefore, it had only the form of a judgment, without any of its 
•qualities, attributes, or consequences; it could not be enforced as a jodg. 
ment usually is, by execution, nor by any action founded upon it, whicii 
would be sustained by any evidence that the record of it furnished ; it 
did not, as an ordinary judgment does, create a debt of record, arising 
from and evidenced by matter of record, because it is expressly provided 
here, that the record shall be no evidence of their liability. We have then, 
.before us, an action of debt, brought npon a judgment, which creates no 
obligation, and furnishes no evidence of liability ; and is, thereforf^, as inef- 
fectual, as a ground of recovery, as if it were rendered in a case where 
there was confessedly no jurisdiction. In this State, we have no such 
remedy as an action of debt on judgment, excepting where there has been 
a judgment rendered, wjiich is evidence of a debt. It results, therefbre, . 
'that in this action, the defendant, who appears before us, is not here li- 
able. 

It is urged as a reason why we should sustain this action in the pres- 
ent case, that by the laws of New- York, a similar action may. be there 
sustained against all the defendants in the suit in which such a judgment is 
entered ; and by the authorities cited from that State, such appears to be 
the case. — Menoin Sf Goldsmith v. Kt^mbuU, 23 Wend,, 293. It also 
appears, that, after such a judgment is entered, the plaintiff is not at lib- 
erty there to recur to the original cause of action, but that his remedy on 
such cause of action^is in the form of an action of debt on such judg- 
ment. It is very obvious, however, that that action is prescribed there, 
in such case, not because there is in fact any judgment which creates or 
furnishes evidence of any liability, but on the grounds of local policy,' 
as a convenient mode of proceeding for the recovery of the original debt 
from those of the joint debtors who were not, as well as those who were, 
served with process in the first suit ; because it is there held, in pursu- 
ance of the provisions of the statute on which that judgment was enter- 
ed, that such judgment, in the action so brought upon it, furnishes noev- 
iden^^e of the liability of those defendants, who were not served with pro- 
cess in the suit in which it was entered, but that their liability must be 
established by other evidence. That it was competent for that State to 
prescribe that, or any other form of remedy, in such case, there is no 
doubt. Bat that regulation was only local in its operation, and had no 
effect elsewhere. It appertained merely to the remedy in the case, and 
not to its merits. In stating the principle on this subject, we take the 
language of Judge Story : " If is universally admitted and established, 
that the forms of remedies, and the modes of proceeding and the exfcu- 
tion of judgm<?nts, are to be regulated solely and exclusively, by the laws 
of the place where the action is instituted ; or, as the civilians uniformly 
express it, according to the lex foriJ*^ And, after explaining the reasons 
for the doctrine, he adds : ^ The doctrine of the comtrion law is so folly 
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■established on this point, that it would be useless to do more than state 
the universal principle which it has promulgated ; that» in regard to the 
merits and rights involved in actions, the law of the place where they 
originated, is to govern ; but that all forms of remedies and judicial pro- 
ceedings are to be according to the law of the place where the action is 
instituted, without any regard to the domicil of the panics, the origin of 
the right, or the country of the act." The. authorities cited by him oh 
this pomt are numerous and decisive. — SUiry^s Conf. of Laws, p, 467, 
8 ; sec. 556, p. 469^ 470 ; sec, 558. {2d Ed,) 

The plaintiffs further claim, by the laws of New- York, the judgment 
in question merged the debt of the defendants on which it was rendered; 
— that therefore, that debt was thereby discharged ; that what operates as ' 
a discharge of it there, must have the same effect here ; and that, there- 
fore, no actioA will lie upon it, either in that State or elsewhere. If it 
were a correct use of language, it would be more proper to say, that the 
remedy, which before existed in that State, for the recovery of the debt, 
rather than the debt itself, was merged by that judgment. Nothing was 
done by the statute of that State, except to take away the former remedy 
for the recovery of it, and provide a new one. That the original cause 
of action did not, by the formal judgment which was entered become res 
adjudicaiUy is admitted. The plaintiffs disclaim that ground of recove- 
ry ; and if so, we do not perceive how the original nature of the debt is 
changed, or the cause of action ujJon it has become merged or extinguish- 
ed in one of a higher tiatu re. ^ If the debt itself is merged or extinguish- 
ed, and thus discharged, by the judgment, it surely would not be neces-* 
sary to prove the existence of that debt, by other evidence than the re- 
cord of the judgment, in order to recover in an action on that judgment. 
It could hardly.be claimed, at least by the defendant who is now before 
us, in an appropriate suit brought upon the original cause of action, that 
it was barred by a judgment, which, as to him is entirely inoperative. . 

For these reasons, we are of opinion, that judgment should be ren- 
dered by the Superior Court in favor of the defendant. — In this opinion 
the other Judges concurred. 

Judgment for defendatU. 

. COVENANT. 

A covenant not to sue one signer of a promissory note is no releasfe 
of the others. — Person v. Sanger et als,, 1 Woodbury ^ MinoVs U. 5. R*^ 
p. 138. (1847.) • . 

« 

CREDITOR'S BILL. 

Where a person in the receipt of a monthly salary, as an officer in 
the- custom-house, assigned the same to another before it became due aod 
payable, and gave the assignee his draft upon the disbursing office of the 
custom-house, for the amount, payabl-* when the salary should become 
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due, and deposited the draft with the disbursing officer, with the under^ 
standing that when the salary.should become due this assignor should 
endorse the check which was required by the regulations of the ouslom- 
bouse to be endorsed by him, and receive the draft from the officer and 
leave with him the check for the assignee ; Held, that such salary could 
not be reached by a creditor's bill filed against the assignor subsequent 
to the assignment. ^ 

Held alsOf that the act of endorsing such check, by the assignor, aften 
the filing of the creditor's bill and the service of an injunction, was not 
a violation of such injunction. — Ireland y. iSmith, 1 Barbour^s R.^ p* 
419. N. Y. (1849.) 

In Equity. This was a motion for ian attachment against- the de- 
fendant, for the violation of an injunction. The defendant is a meastirer 
connected with the custom-house in the city of New-York, and as such 
is entitled to a salary of $125 per month, payable on the last day of each 
month. On the first day of September, 1847, the plaintiff filed a credi- 
tor's bill against the defendant, with a view to reach the month's salary 
which had beconrie payable the day previous, and served upon the defend- 
ant the usual injunction. In the early part of August, the defendant 
had applied to one Sharp to advance him the amount of his month's 
salary. He accordingly received from Sharp $125 and gave him a 
draft upon the paying officer of thj custom-house for that amount, 
payable the last day of August. It was agreed between Sharp and the 
defendant, at the time, that the draft should be deposited with the paying 
officer, and that when the salary should become due the defendant should 
endorse the check, which according to the regulations of the custom- 
house was required, and receive the draft from the officer and leave with 
him the check for Sharp. In pursuance of this agreement, the defend- 
ant, after the injunction had been served on him, endorsed the cheek for 
his salary, which was left with the officer, and was afterwards delivered 
by him to Sharp. 

Horn, for the plaintiff, contended that the fund belonged to the deft?ndant 
at the time of serving the injunction. The draft was a mere request to 
pay money, and not being accepted it created no lien on the fund ; and 
even had it been accepted it would not have done so, as there was, at 
that time, no fund in existence. Neither can the draft be considered as 
ftn assignment of the salary, — Id'TTenrf,, 344; 2 Edw. Ch.^ 438. 

Wanmakerf for the defendant. 

Harris, J. — The transaction between the defendant and Sharp 
amounted to an equitable appropriation, if not a legal transfer, of the 
defendant's salary for the month of August. The officer upon whom 
the draft was drawn had notice of such appropriation; and by receiving 
the draft from Sharp he must be deemed to have assented to the pay- 
ment. If the endorsement of the check was necessary to put Sharp in 
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pofi^ssion of the fund to which he was already entitled, the defendant 
was bound to nnake such endorsement. If he had refused, he might 
have been compelled to do so. The defendant had no right to that 
portion of his salary. To have received it, would have been a gross 
fVaud upon Sharp. Had it come into the hands of a receiver appointed 
in tlm suit, 1 think it would have been the duty of this Court to direct it 
to be paid to Shai'p. The plaintiff has come to a Court of Equity for 
assistance in the collection of his debt. And the Court while extending 
its aid to him, will also see that the equitable rights of others are protected. 
Although the moiiey then due had been earned by the defendant, and 
although his endorsement upon the check was required according to the 
regulations of the custom-house, before the money would be paid, yet at the 
time the injunction was served, the defendant had no. right to collect the 
money, or if he had received it, to appropriate it to the payment of his 
debts or otherwise to his own use. There is nothing then in the act of 
endorsing the check which amounts, even constructively, to a violation 
of the injunction, arid the motion must be denied with costs, 

CREDITOR'S BILL— CHANCERY. 

A party having elected to proceed at law, equity will not interpose 
until he has pursued his remedy to every available extent ; neither will 
a Court of Chancery anticipate that the legal redress may not prove 
effectual. 

A charge in a creditor's bill that he fears that his debtori if he gets 
possession of funds which he is proceeding to collect under execution, 
will apply them to the payment of other liens, having n# priority over, 
his own, will not justify the interposition of a Court of Chancery. He 
must state the ground of his^ear^, or allege some issuable fad, such 
as a fraudulent combination between his debtor and other creditors, to 
entitle him to equitable relief. — McGough et al, v. The Insurance Bank 
tf Columbus et oL^ '2 KeUy's R,, p. J51. Ga. (1847 ) 

CRIMINAL LAW. • 

it IS a sound .principle of criminal jurisprudence, that the intention 
to commit the crime is of the essence of the offence ; and to hold that 
a man shall be held criminally responsible for an offence, of the commis-' 
sion of which he was ignorant at the time, would be intolerable tyranny. 
Duncan v. The State, 7 Humphrey's R.,p, 148. Tenn* (1847.) 

Where one statute creates an offence, and another directs the pen- 
alty, the indict ment must conclude against the form of the statutes. 
The State v. Moses, 7 Blackford's i2., p. 244. Ind. (1847.) 

(Sullivan, J., cited 2 Holers P. C, 173 ; Dingley v. Moore^ Cro* 
EUz.^ 7o0 ; Broughion v. Moore^ Cro* Jae,^ 142.) 

VOL. IX. 6 
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Where cross notes. are. made, and., specifically j^xobsmged, bf tne, 
Aiakers, each note isihe proper debt: of the mak^r thereof, :an<l each 
holder is a purchaser hr value* 

And if such notes are transferred itt^ a discount b^yoad the ^^ga! r«ate. 
of interest, the. makers cannot.set up usury against the endorsees^ 

Where one made a note for the accommodation of the, payee, tvha. 
gave the maker securUy Aal U should b^ paid whm , due, and then tr^ns* 
ferred it at a greater idisoount than the legal rate i HeldX\iBX si^ch noto 
had no inceptipa until such transfer,, and that it : was yoid fpr .usury. , 

Held alsot that the. maker could set up the defence of usury, jalthoiigh 
the payee, when he transferred the note, had represented to the holdeic 
that it was busbess paper. 

And where .upon such transfer the, payee informed the holdejf that it 
was business paper, and guaranteed the -paymeiftt. of it,, and the maker 
afler it fell due took it up and gave his note directly to the holder ; tield 
that such second note, waa usurious. 

But the payee, in a suit upon the guaranty, could not set up usury. 

And if the maker had purchased of the holder his claim on the 
guaranty against the pay^e, a note given as the consideration of such 
purchase would not have i>een usurious. — Dowe v. SchiU el a/., ^ 
Denio's R.,p. 621. N.'Y. (r847.) 

Assumpsit on a promissory note, tried at the Tompkins Circuit in 
August, 184*4, before MoneLl, late C Judge. The note declared on 
was niade by the ' defendants, dated April 10, 1841, for |l25:3y84, and 
was payable t^th.e plaintiff or bearer in six mouths from date, with in- 
terest. • 

The defence was usury. In January, 1840, the defendants gave 
Aeir note to one Sputhard or bearer for $250^ payable in one year, with 
tnterest,- which he transferred to the plaintiflf, with his guaranty endorsed 
on it, at a large discount beyond th» legal rate of interest, it was not 
paicf up when it fell due, but the note in suit was afterwards given for 
che balance due upon it, in ord^r to take it up. , Evidence was given to 
»how that before the defendants gave the first note to Southard, he agreed 
to turn out to, them his hooks of account on which sevei:al hundred dol- 
lars were (Jue;tQ 9ecur^ the payment of that note ; butlhey wore never ^ 
in faqt turnei^ outV The plamtiflT gave evidence to show ,that when 
Southard transferred. the. 6r4,notQ to hin^, he riepresented it lobe a.busi* 
ness note. 

The Judge charged the Jury, that if Southard sold and" transferred,' 
or agreed to ^e^ and; transfer, hi?, books^ and accounts to the defendants 
as a cqnv'deraHon fpr thefirsi note. given by them, it was a bu.siness note"^ 
valid in Southard's hands, and.. that the plaintiff in that case would be 
entitled to recover', althoui^h he had discounted it af a usurious rate of 
interest : but if Southard .only agreed to assign the books and accounts 
as security, then the not^ Was', ^pcommodation and .not business paper. 
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^pd if it was transferred at a discpunt beyond the legal rate of interest,! 
thk plaintiff could not recover. The plaintifi*'s counsel excepted to the 
last proposition of the charge. He requested the Judge to charge^ thati. 
even though the note were, accommodation paper, if it was sold by Scwth*: 
grd to the plaintiif as business paper and represented by him to be such^f 
tnd was purchased as such by the plainti^ at an usurious rate, upon 
the faith of such representation, then the guaranty of Southard was a; 
valid contract, and the defendants, by executing the note in suit and 
taking up Southard's guaranty, became liable to the plaintiflf to.the ex.; 
tent of Southard's liability, that is, for the amount advanced by the. 
plaintiff on purchasing the first note. The Judge declined to charge as. 
requested, but on the contrary instructed the Jury that upon the facts, 
assumed the deftmdants would not be liable. The Jury found a verdict 
* l^r the defendants, and the plaintifF moved for a new trial on a case. 

Sandford ^ Beers, for the plaintiff.. 

1. Where negotiable paper is made and delivered to a party Who 
makes an express agreement to indemnify the maker, this gives the paper 
a legal inception, and it is thenceforward business paper* — Catneran, v., 
Chappell^ 24 Wend., 94 ; Rose v. Simms,i Bam. ^ Ad,, 521. 

2. A party representing paper which ^he offers to transfer to be busi- 
ness paper, cannot set up usury against the purchaser of it at a discount. 
Holfues V. Williams, lO^Faige Z'M. The guaranty of, Southard was 
therefore a valid contract not infected with usury. The purchase or. 
extin<?uishment of that guaranty was the consideration of the note now 
sought to be recovered. The note therefbi;e is free from usury, being 
given for a demand of which usury could not be predicated. 

Spencer, for the defendants, was stopped by the Court. 

£y the Court, Beakpsley, J. -There was no error in the charge of the 
Judge. If the first note had been given in consideration of a sale and 
transfer, or an agreement io sell and transfer to the defendants, debts 
then due to Southard, it would have been business and not aocommoda- 
lion paper in his hands. It would have been but the common case of a '. 
note given on the purchase of property by the makers, and which, as 
between them and the seller, they would be bound to pay. Where cross 
notes are made and specifically efitchanged by the makers, each note is 
the proper debt of the maker thereof, and each holder is a purchaser for 
value. As the note is a debt due to the holder and his property, he may 
sell it on such terms and at such price as he pleases. It \s sti'ictly business 
paper, and although discounted on usurious terms; that cannot affect its 
validity as respects the mikor. Carrier m v. Chappell, 24 WemL, 94, 
and QUlhofiiies referred, to ; Chitty op, Bills, [lOlh Am, ed] 708. in such 
cases the relation of principal and surety does not exist ; and it is plain 
that a promise to indemnify the maker would not be implied. But . 
where a note is made by one person for the benefit of another, a promise . 
to indemi>ify the maker e.tists, for in every case of suretyship such a ' 
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promise Is implied by law where none has beei^ expressly made. Atk 
accom wiodation note is invalid in the hands of the, person for whose bene* 
fit it was made, and if discounted for him at an usurious rate, it is equally 
invalid in the hands of the person who thus receives it. The legal attri- 
butes of accommodation paper are not changed by a promise, performed 
or unperformed, to give security for its payment by the person for whose 
benefit it was made. It is still but accommodation paper. The person 
for whom it is made cannot collect it, as to him the maker is but a sure* 
ty, and if the note is transferred on usurious terms, it is void in the hands 
of the person who thus receives it. These principles are too plain to re- 
quire a reference to authority for their support. Upon this part of the 
case therefore, as indeed throughout, the charge was unobjectionable. 

But although the first note may have been unavailable in the hands 
,oi Southard, having been made for his accommodation, still, iC he repre- 
sented it to be business paper, and it was purchased by the plaintiff as 
such, relying on the truth of that representation, then although the pur- 
chase may have been at an usurious rate, yet as between the plaintiff 
and Southard there would be no usury ; and the latter would be bound 
by his guaranty that the notes should be paid. This, however, would 
not change the character of the note ; it would, notwithstanding the false 
representations of Southard, be, as to the makers, usurious and void. 
Ho/mes V. Williams, 10 Paige, 326 ; Dix v. Van Wyck, 2 Hill, 522. 
And the note in suit having been given by the fnakers, for a part of the 
first note remaining unpaid, and in substitution for their liabilities on 
that note, is equally invalid with the fir&t. Had these defendants gone to 
the plaintiff, and agreed to purchase of him, his claim upon Southard, 
which was then a valid debt to the extent of the money advanced ; and 
had the note in suit been given upon such a purchase, it might have 
l)een obligatory within the principle of the oase of Holmes v. Williams, 
But tliere is not a scintijla of evidence, nor the slightest reason to be- 
lieve, that this note was given upon any such arrangement, or on any 
such consideration. The guaraniy of Southard was not thought of by 
either party, and the note was a more renewal of the former invalid se- 
curity. The second note therefore, as well as the first, was, as between 

• • • • 

these parties, void. 

New trial denied. * 



Where cross notes of equal amount are made and exchanged by the 
makers, each party is to pay tf^e note made by himself. And there is 
no implied contract by the payee to indemnify the maker. 

Accordingly, where one of the parties to such an exchange negoti- 
ated the note which he received, and at maturity paid and took it up, and 
aho made payments on the note made by himself, and sued the* other 
party to the exchange, /J>r the money thus paid on his own note, held that 
he could not recover. — Wooster v. Jenkins, 3 Denio^s i?., p. 187. JV. Y. 
(1848.) 
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DAMAGES. 

Where an action on the case was hrought to recover damages for 
laying out a highway around a turnpike gate, so as to divert the travel 
from the turnpike, and damage was recovered for the loss of toll oc- 
casioned from the opening gf the highway to the date of the plaintiflT's writ 
— Heldf that subsequent suits might thereafter wards be maintained, for 
farther damage accruing from time to time, as long as the highway was 
kept open. — CJieshire Turnpike v. Stevens, 13 New 'Hampshire -R., p. 
28. (1847.) 



DAMAGES— OFFICER. 

Where goods are tortiously taken by an officer, he is liable to the 
owner for all the damages sustained thereby. — Weston \. Dorr,25i*Main$ 
22., p. 176. (1847.) . 



DAMAGES— WARRANTY. 

The difference of value between the article in a sound or unsound 
state is the measure of damages for a breach of a warranty, without re. 
gard to the price giyen.-^Cothers v. Keever, 4 Bajpr*s jR,, p, 168. Pa^, 
(1847.) 



DEBT. 

If the amount sued for be not ascertained by an instrument of writings 
nor a sum certain, a jury is necessary to inquire of damages. 

C. sued S., in &n action of debt on a bill single, a promissory uote» 
and an open account, and a final judgment was rendered without a jury 
to inquire of damages. Heldf to be erroneous. — Sandford v. CampheU 
4. Co,, 7 Smedes ^ Marshals i?., p. 127. Miss. (1847.) 

ElhtOR fVom the Circuit Court of De Soto County ; Hon, James M* 
HowREY, Judge. • 

This was an action of debt brought by Erastus T. Collins and Andrew 
Campbell, partners, under the name and style of A. Campbell & C01, for 
the use of John R. Chester, against Robert J. Sandford, for $900, Sl-J, 
founded on two bills single, the one for $S11 99, and the other for $53, 
60 ; one promissory note for $25 62-i-, and an open account for goods 
wM amounting to $9 40. 

On the first bill single, was the following endorsement, to wit: 
<<.$280, of the $560, is Hernando money, payable in New OrleanSi 
whichi if it cannot be used at par, Mr. Sandford i« to redeem 
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• 

with par funds; also, (100, .West.RiiUrqad bill, is to be redeemed if 
it is not passed at par.'* The defendant failed to appear and plead, and 
judgment, by'defoult was rendered agajnst ! him ,fbr ^<%380. 12^,^ the 
bajlaoce. of the debt in tb^ deolaratioa meaatiqnedr'and $56 27, damages 
foi* the detention of the same." The defendant :brought the ^ase to this 
Court by writ of error. 



,iSiAcfto»i for pl&intiff in 'error. 

First, The judgment instead of being final should have been mt'er- 
locutory with a writ of inquiry. 

1. An account for goods, wares and merchandise, constituted a part 
of the demand sued on» and Was the subject of ope count in the declara- 
tion. Our statute enacts that where the sum due does not appear by any. 
instrument of writing, if the defendant do not plead, dsc, an interlocutory 
judgment may be taken9 oa which a writ of inquiry shall be awarded, 
&c., dec— ff. ^ H,y 616. 

, 2! An action on an account for goods, wares, and merchandise, is not 
for a sum certain on which, at common law, judgment final mig^it be 
recovered. 

In debt upon a bond or promissory note for the payment of money, 
by the de&tilt, the defendant admits the promise in writing to pay the 
money as alleged. So in debt for so muph money loaned, the defendjint 
admits the loan of the amoufit of money alleged in the declaration, and 
since money was not to be valued by a jury, a computation by figures 
is all that is necessary to ascertain the amount due ; so too, in an action 
for goods,* wares, and merchandise, by the default, the defendant admits 
something to be due for goods, wares, and merchandise, but the amount 
and value thereof is not admitted, but is wholly uncertain, and can btf 
ascertained only by proof, that must be made before a jury. The true 
rule is, that when the matter of inquiry depends exclusively upon figuj'es^ 
it may be completed by the/ clerk, and not otherwise ; therefore when 
uponv the inquiry, the defendant may admit the contract as stated in the 
declaration, and yet give evidence to reduce the verdict, a jury must be 
called.— 4 T. R., 275, 276 ; 4 T. JR., 493 ; 8 T. R., 648 ; 2 Savnd., 
107. a. n. h, ; Tidd's Pracy 514, 515 ; 1 Ch. R,, 619, 620, h. 

3. The interest could not be ascertained in this case without «b jury, 
because upon the account a jury might, and could properly have refused 
to allow interest by way of damages. In such a case the clerk oannot 
compute the interest, and a jury must find it by way of damages.r^S T. 
i2., 395. 

Second. The sum of $380 12,Jbeing the pretended balance of the 
debt for which judgment was rendered, is not the true balance ; unless 
the Hernando money, mentioned in the credit, was estimated at less than 
ipecie, it should be 9340 82. 

Without a fury no such diaoount could be nfiade^ because it must, be 
ascertained upon proof of the value of the money .-^1 Ch, R.y 619^^ 020^ 
*. ; 4 T. i?., 493. 



1. This was not error. This Court has decided'tlislf i 'jtidgmient 1>y 

drfahlt final on art fesessment of damages by the clerk is a ** a judgment 

after inquiry of damages," within the meaning of the 91st section of the 

Circuit Court law.— i?ei;. ^Code^ p. l'^.4Ji, ^' A* H., 691, sec. 11; 

Gridley v. Briggs, Lacoste ^ Co.; 2 fiind.ySiS. 'That section declares 

such a judgment shall not be reversed for any matter which would not 

'l)e cause to reverse a judgment updrt tlie Veirdict df a jiii^. If then the 

^legal effect of this Judgment is the same as if it had beefa i^derefl uflon 

a verdict; can it be objected that a jury did'nof pass iipbtt'thfe account for 

89 40 i The Stat of4Anh,chl W; sec: 2, is like ourstatute, ^lid the 

English Courts hold that ia' Want of Inquiry of idarnkges i^ aided by their 

statute.— 1 TiMsPrac] 5S3 ; MdUory v. j'^r?^^; 2 S^h*.', 878 ; Img^ 

. 'iw(in V. !Fenn, 1 H. jB/acA:.,"543, n,' a. 

Another statute provides for an assesSiifretft of diilrilkges by the cl^rk 

' on any Judgment by default ** in actidns of debt; for a'strm certain.**-^— 

Hmo. ^ H,j p, 616, sec. 9. This action is for a' stim" certain;' the 

count for goods sold, is upon the contract to pay the very sum for the 

'goods; **afebt is upon the contract or sale; but tn(feft'^aA*Jr Assumpsit is 

upon the promise ; " the count is, in effect, for the very sum agreed to be 

. 'paid for the goods, and the default admits the Bgreemerit.—S«ecflfyeif cited 

\ 11% hfgument hyGihhs, in Emory^v. Fell, 2lhirn. Sj^'tldsij 28. "In 

debt the judgment (by default) is always final quaadXhe debt."-— 1 T'tdA^s 

Prac, 573; 2 Arch. Prac, 33 ei Wf.; Fehton v.GafUch, 6 Jdhfts^ 

287. .._ 

2. By his default, Sandford adniiitted that ^he amount of the three 
notes sued on was still due and unpaid. That anifount* was 8890 81,. 
" with interest, and yet the judgment was for only '$438 39.i If Cartnpbell 
* & Co. are content with a judgment for less than one^Half of what Sand- 
ford thus admitted to be due, -zslU Sandford complain?— TPrtrdv^ Hafght, 
3 Johns. Cas,, 80. . 

The cases cited for plaintiff in efror do' not reach the q^uestion before 
the Court ; they merely show When a Cdurt \^ill direct a reference and 
when direct an inquiry by a jury to ascertain the amount due oil a de- 
fault ; they do not show that an assessment like this would be error. On 
the contrary, the English rule is, that the Court itself may in all cases 
assess the damages on a default. — 2 Saund., .107, n. 2; 2 Arch. JPrac, 
32 ; Collum v. Barker, 3 Johns., 153. ^ 

Mr .Justice Clayton delivered the bpinioh of the Coiirt. 
This was an action of debt founded tipon ^ bill single, ^ promissory 
, note, and an. open account, for goods sold. There was a judgment by de- 
fault, and a final judgment rendered without a jury' tb inquire of dama- 
'ges. This raises the sole question in the cause. 

It was no doubt competent to the Court t6 enter up a fftial jiidgmept, 
without the intervention of a jury, upon the bill single, and promissory 
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note. This is authorised by the Statute-^-H. 4" fi*> ^1^9 fee. 9. But 

where the amoAnt Is not ascertained by an instrument of writings nor ii 
a sum certain, there a jury is necessary. This produces a reversal of 
the judgment below. 

Judgment reversed. 



DEBTOR AND CREDITOR. 

A special action on the case may be sustained against a debtor, for 
fraudulently representing hirnself insolvent, and thereby inducing his 
creditors to discharge a promissory note for less than its value. 

Proof of general representations, made at the time to others, by which 
they were defrauded, may be given in evidence to show the intention of 
the debtor in making the false representations complained of. 

But it is error to instruct a jury that proof of false and fraudulent 
declarations, thus made, to other creditors, would sustain a declaration, 
counting upon representations made directly to the plaintifiT. — Edwards 
V. Owen, 15 OMo R., p. 500. (1847.) 

This is a writ of error to the Court of Common Pleas of Montgomery 
County. 

The original action was case. The declarations averred in substance, 
that Owen held a note against Edwards for $278, due November 5, 1841. 
That on the 17th of Jtme, 1841, Edwards fraudulently, &c. represented 
himself to Owen as insolvent af)d unable to pay his debts, and thereby 
induced him to give up said note and receive in satisfaction of it, certain 
property worth not over 975, by which he Was defrauded and lost $203, 
when in fact Edwards was solvent. 

To this declaration there was a general demurrer, which was over- 
ruled. The plea of the general issue was then filed, upon which was a 
trial by jury, and a verdict for plaintiff. 

Motions for new trial, and in arrest of judgment, were made and 
overruled ; and, finally,* judgment was entered upon the verdict. 

During the progress of the trial, five bills of exceptions were taken 
and made part of the record. 

Several errors are assigned, which will be noticed in the opinion of 
the Court. 

Crane 4* Davies, for plaintifi* in error. 

First. The declaration was bad, and the Court below, erred in over* 
ruling the demurrer. It is subject to the following exceptions : 

1. It contains no direct averment of the solvency of the defendant 
below at the time of the composition. The averment may relate to the 
time of the oonipo8ition,.or to the subsequent period when the note fell 
due. 
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2. It is repugnant and contradictory, in its averment, as to the time 
when the composition was made. 

3. It is hot alleged that the plaintiff was ignorant of the quality, and 
value of the articles taken by him in satisfaction of his note, or that any 
fraud or deceit was practised him in sUch sale. 

4. If it be urged that the ground of action is not fraud in the sale, 
but the delusion produced on the mind of the plaintiff by the misrepre- 
sentations of the defendant, as to his circumstances, by which the plain- 
tiff was induced to incur a certain and known loss to avoid a greater, 
then no such gravamen is set out in the declaration, or fairly inferable 
from the facts there stated. 

5. If such cause of action had been fully set forth in the declaration, 
still the action |br deceit could not be sustained, the sale itself being 
uninfected by fraud or concealment.— ^i^/er v. Keniy 19 Johns,, 225; 
JPatUm v. Gumey'j 17 Mass., 182; Vicars v. Wilcocks, 8 East,, 2; 1 
Chit, PI., 387; BagUy v. Morrell, Cro, Jac, 632 j Vernon v. Kays, 12 
East, 632; Dawes v. King, 1 Stark., 61; Davis v. Meeker, 5 Johns.y 
354; 2 Stqph. N. P., 1283. 

If it is urged that according to our view of the law, fraud and mis. 
representation would go unpunished, and the deceived unredressed, — we 
answer, that if this transaction was so fraudulent as to vitiate it, the ap- 
propriate remedy is by assumpsit on the note, treating the composition as 
a nullity. — Forsythe an Comp., with Cr., 27, in 1 Lib. of Law and Eq. ; 
Belden v. Davies, 2 Hall, 448 ; Stafford v. Bacon, I Hill, 532 ; Cooling • 
V. Noyes, 6 T. R., 262 ; 1 Com. Dig. 362 ; Lamb v. Stone, 11 Pick., 
527. 

Second. But the Court erred in admitting evidence of the general 
reputation of defendant's insolvency, in the spring of 1841. The de 
claration charges representations made by the defendant to the plaintiff 
This averment is not sustained by proof of representations made to 
others, still less by proof of compositions, made with other creditors, 
without the knowledge of plaintiff. — Peake's N. P., 226 ; Allen v. Ad^ 
dington, 7 Wend., 10 ; Snell v. Moses, 1 Johns., 96 ; Perry v, Aaron, 
1 Johns., 129 ; Beach v. Catlin, 4 Day, 284 ; Smiih v. Blake, 1 Conn., 
262. 

Third. The Court should have charged the ]ury as requested, that 
no representations were admissible under the declaration, unless made 
by the defendant to the plaintiff, or to the agent of the plaintiff, and com- 
municated by him to his principal. — Allen y. Addington, 11 Wend., 375, 
and cases above cited. 

Lowe 4* M^ Kinney, for defendant. 

BiEcHARD, J. — The first assignment of error goes to the sufficiency 
of the declaration which it is said cannot, be maintained, mainly because, 
if the note in question was given up by reason of the fraudulent induce- 
ment, without full payment, there is a plain remedy, by action of as- 
sumpsit upon the note, and that, in such a case, no special action upon 
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the case can be resorted to. Of this opinion are two of thd ihembers 
of this Court, while the other members hold that, notwithstanding the 
action of assumpsit might be maintained, the special action lipon the 
ease will atso lie; that the defrauded party inay count directly u))oti the 
fraud, and avoid any notice of offset ; that he may have his abtion'for 
the deceit in this <5ase, without returning the property, as well ks he 
might have an action for the note, after ah offer to returii that for which 
be g&ve it up ; and this upon general principles. The Court being 
equally divided in opinion, the objeclipn to the declaration fails, and tlie 
decisions of the Court of Common Pleas, in overruling the demurrer, 
and disallowing the mo'tion in arrest of judgment, are sustained. " 

By the first bill of exceptions, it appears an objection wastakien to 
the admission of the testimony of D. A. Wareham, and an ei'ror is' as- 
jsiffned upon this exception. The witness stated, that he was at 
Edwards' store on the 17th of Jiine, endeavoring to collect a debt of 
$600, in goods, when Edwards told him he Ivas as poor as a church 
mouse ; that Owen was there on the same day making hie arrangement 
to receive, out of the store, goods on the note set forth in the declaration ; 
that he did not communicate the conversation to him ; that on the same 
.day, and before he received his goods of Edwards, the clerk of Edwards 
then being in the store and in the hearing of Edwards, told him he had 
better take good^,&c., for it was the only chance — that if ho waited 
until after Court he would not give fihy cents for the claim, &c. 

The next bill of exceptions on which errors are assigned presents no 
principle distinguishable from the above, and both mdy be considered 
together. It is proper to remark, that they do not set forth what parti- 
cular ground of objection was taken to the evidence, and we are, there- 
fore,, under the necessity of considering whether, in any aspect of the 
case, such evidence was competent for any purpose. Several things 
were necessary to sustain the plaintiff's right of action, and whatever 
tended to prove any one of those several matters, was competent for that 
purpose. It is clear, that what was said to others, whether communi- 
cated to Owen or not, was incompetent to prove the fraudulent misrepre- 
sentations alleged to have been made directly to him. But upon the 
hypothesis that those charges of the declaration were specifically proved 
by. other evidence, nfiight not proof of this description tend to throw 
^me light upon the question, whether they were made in good faith or 
with a fraudulent design, and with the intention that they should de- 
ceive ? It was as important for Owen to satisfy the jury of the exist- 
ence of a fraudulent purpose in makin£r the false representations, as of 
their falsity, or that he was thereby defrauded. What passes in men's 
minds can, in general, only be gathered from their acts, and the attend- 
ing circumstances, from what they were doing, causing and requiring to 
be done. As to what was said by the clerk, we know not that it was 
objected to. But is it to be supposed that a^ clerk in a store, his em- 
ployer at home and daily supervising and directing him, will represent 
his principal as insolvent, and in a few days likely to be unable to pay 
fifly cents on a $600 note, without instruction to do so — and thathu 
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Erincipal will retain him after such represent &tion, make similar ones in 
is pfesenc^ profit by them at the expense of his creditor, and all ^^.1^ 
honest and; fair ; intentions ? The necessary and legal ijiference from 
such conduQt,is, that the servant, thus acting in concert with the princi* 
pal^ but oiieysthe behests of the mastery and that the latter intends and 
sanctions the cornmission of the imposition which so profits him. 

Again^n this case, that part of the evidence which went to show 
that goods were received out of tlie store, was competent, for it was in- 
cumbent r on Owen to satisfy the jury that, he received on that day the 
goods,, a? averred in the pleadings. We are not prepared to say thia 
evidence was incorrectly admitted. 

The third bill of exceptions was taken to the admission of the testi- 
mony of R. C. Schenck and another, and the fourth to the admission of 
sundry other witnesses; and errors are assigned upon these. The spe- 
cific ground of objection is not stated in either of these bills of exception, 
andj as has been said in remarking upon their predecessors, if the proof 
objected to tended to support the issue in any respect, it was not error to 
admit it. Mr. Schenck testified to sundry conversations of Edwards 
with him, as the agent of sundry of his creditors — that he said they 
must. take, what he ofiered them, or they would get nothing. The wit- 
ness narrates the manner of his -compromising the value of his property, 
and the price at which he induced creditors to take it. The other 
witness proved, that about that time Edwards was generally representing 
himself insolvent, and that he became generally so reputed about Day- 
ton, and that the report, contrary to the truth, was believed to be well 
founded. Now, all this proof, connected with the fact that he made 
compromises of his debts greatly below their amount, admitting that he 
was then able to pay the full amount of each claim, would seem to fur- 
nish some evidence that he knew the falsity of the representations made 
by him to Owen, and which Owen says deceived him. Admitting that 
there was proof that those representations were made, and falsely made, 
one would hardly need more to bring his mind to the conclusion that the 
design was fraudulent. If it tended to support that part of the issue, it 
was proper to suffer it to go to the' jury, whether, by itself and unaided, 
it was sutiicient or not. Upon the fiflh bill of exceptions two errors are 
assigned — First ; In refusing to charge the jury as requested. Second :. 
In the instructions given. 

The Court were asked to instruct the jury that, to entitle Owen to 
recover, they must be satisfied that Edwards represented to him that ho 
was insolvent, and unable to pay him and his other creditors, with in-^ 
tent to deceive and defraud him ; that the representations were false and 
fraudulent, that they were relied on by him, and were the means by 
which he had been deceived, and had sustained the damage complained; 
of; and that representations made to othera, and by them communicated 
to Owen, would not sustain the action. 

We think that this instruction should have been given. It is what 
the law required, and to- us seems to have been all that the case re* 
buired. The residue of the instructions requested, present question* 
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that could not l^itimately arise in the case, because they were foreign 
to the issue. It was not, therefore, error to refuse them. 

In the instructions given we find no fault, save in the last clause, in 
these words : •" Proof that Edwards made the false and fraudulent rcr 
presentations imputed to bim, to other creditors, with intent to defraud 
his creditors generally, by .inducing them to compound their claims at less 
than their value, and that the false representations so made to others 
came to the knowledge of Owen, and induced film to compound his 
debt at less than its value, will sustain the declaration.'' And Edwards 
would be liable to make good the difference between the value of the 
note and the property given in its discharge, although he did not war- 
rant the .property, and made no false representations as to its quality. 
To this there' are objections. Proof that false representations were made 
to Owen's neighbors does not sustain an averment that they were made to 
himself. Parties must recover according to their allegaia and probata. 
Both must correspond. Owen could not allege that Edwards had de- 
ceived him, by a misstatement made to him, and in which he had placed 
confidence, when none was made to him. The falsehoods imposed upon 
his neighbors was not a matter of his. He made no case of that kind in 
his declaration, and he could not be justified in relying upon what was 
said to them. Indeed, all that was thus said had nothing to do with this 
case, except so far as it tended to show with what intent Edwards made 
false statements to him directly, and upon which he did, and had a right 
to rely. 

7^e Court erred in this, and the judgment must he reversed. 



DECLARATION. 

• 
A suit was brought on four different writings obligatory, which were 
set forth in as many different counts in the declaration. Issue was 
joined on all ; the cause was submitted to the Court for trial ; the Court 
found the issues joined on the three first counts, in favor of the plaintifis, 
and assessed their damages accordingly. Heldf that the judgment was 
erroneous, there being no finding on the fourth count of the declaration. 
•^Semple v. Hailman et al. 3 GUman's R., p. 131. His. (1847.) 

■ 

(Caton, J., cited Millef v. TretSy 1 Lord Raym,, 324 ; 2 SaUc,, 374 ; 
Van Benthuysen v. De WtUj 4 Johns., 213 ; Patterson v. The United 
States, 2 Wheat., 221.) 

In an action to receiver the penalty for taking illegal fees, the decla- 
ration must set out the services for which the fees were taken, or judg- 
ment may be arrested after verdict. — Ross v. Palmer , 4 Barr^s -R., p. 
677. Pa. (1847.) 

(Rogers, J., cited Aechiemacht v. WatmouA, 8 Watts ^ Serg.^ 162.) 



DEEDjt Etc. QS 



DECREE; 



A decree erroueous in allotting a portion of the property in contro«. 
vcrsy to one of the complainants, will not be disfturbed on that account) 
unless the other parties complain of it. — Newell v. Newell el cU,, Smedes 
,^ Marshairs R., p. 66, Miss. (1848.) 



DEED. 

The law is well settled, that for the advancement of a right, and the 
furtherance of justice, and where the rights of third persons are not ta 
be injuriously affected, a deed will have relation to, and take effect from 
the time the grantee was entitjed to receive it. — Ferguson v. Miles, *l 
Giliman's R,, p. S59. Ills. (1847.) 

(Powell cited Jackson v. McMicfiael, 3 Cow.,' 75 ; Jackson v. Bull^ 
1 Johns. Cos., 81, 85 ; 3 Caine, 262 ; Jackson v. Bard, 4 Johm., 234 ; 
Heath v. Ross, 12 Johns,, 140 ; 15 Johns., 3l)tf ; Jackson v. Dickenson^ 
20 Johns., 3 ; 2Wend., 404 ; Klock v. Cronkhite, 1 Hill (N, Y.), 107 ; 
Scribner v. Lockwood, 9 Ohio, 184 ; Boyd* s Lessee v. Longworth, 11 Ohio, 
235. 

Treat, J., cited Jackson v. Raymond, 1 Johns, Cas., 85 ; Jackson v. 
Ball, 1 Johns. Cas., 81 ; Heath v. 7?om, 12 Johns,, 140 ; jffoy^/ v. Long" 
worth, 1 1 OA/o, 235 ; Case v. JDe Goes, 3 Caine, 262 ; Jackson v. ^ard^ 
4 Johns., 234 ; Jackson v. Dickenson, 15 Johns., 309 ; fackson v. 
Ramsey, 3 Cowen, 75 ;• Evertson v. Sawyer, 2 WTend., 507 ; X/ocA* vl 
CronkhUe, 1 i/i// (JV. F.), 107.) 

• 

The delivery of a deed to the grantee after the same has been 
recorded is a good delivery, and the deed need not again be recorded.— 
Kent et al, v. Walker et als,, 16 Ohio JR., p. 168. (1848.) 

An idstrunient purporting to be a deed, by which the grantor gives to 
his son certain property, after his death and the death of his wife, is not 
a Aee6, but a testamentary paper, and cannot be read to the jury in any 
case affecting the title to personcility in a Court of Common Law, until 
it has passed to probate before the Ordinary. — Hester, ExW, v. Young, 2 
Kelly's R., p. Si. Ga, (1847.) 

{Lhyd cited Greenl. on Ev., 560 ; 1 Starkie, 194 ; 2 Douglass^ 09; 
12 Whealm, 175; 4 T, R., 258; 6 Cmn., 503; 2 Wheat. 6e/., 813^ 
8 B. 4- C, 338 ; Prince's Dig., 240. 910. 

NisBRT, J., cited, 3 Hogg., 221 ; Carth.. 38 ; WesCs case, Moore. 17T; 
dudley*s case, Dyer, 166, a.; Greene v. Provide, 1 Mod., 117 ; Finck. 



M DESD---BELiaiOUS $Q9IETY, STC. 

195 ; 1 Petre Wtm., 529 ; 8 Yin^r's Ab., 45 ; 4 Eng. Ec. JR., IDS j 4 
Hagg.y 44 ; 2 Hagg,^ 554 ; Habergham v. Vincent, 2 Fe«ey Jr., 230 ; 
2 ifai/ey S. C, 588 ; Kinard t>, Kinardy 1 Speers £a?., 256 ; Crawford 
V. McElroy, 2 Speers, 230; 1 -A/cCor/i, 517; 1 PFi//. £arW„59; 
Ctreenkafs £v, sec, bis ; 2 Doug., 101 1 1 .StorA;., 343; Shumway v. 
Holbrook, 1 Picifc., 115 ; 2.PAi/, JK^., 172 ; Gonion v. i^^/^on, 1 B.^P.^ 
221 ; Pm?w>y v. Finney, 8 Pam. 4* Crc*,, 335; 1 Will. Exr\ 172.; 
Bex V. Netherseal, 4 7'. i^., 260.) 

DEED— CANCELLATION OF. 

A mere agreement to cancel a dped, without an actual cancelling, 
will not render it void.— Brt/^re/ v. Barron, 13 JSew Hdmsphire ^., |>* 
150. (1847.) 

{Morrison cited Farrar v. Farrwr, 4 iV. H., 191 ; Crow v. FoweU, 
Cro.. Eliz.y 483. 

Gilchrist, J., cited jfiir/'arVi jRcfrmr, 4 JV], IT., 191 ; ]\^orse v* CAiZrii 
6 JV, ii,, 521,) 

DEED— RELIGIOUS SOCIETY. 

Detinue, will lie by the trusitees and deacons of a reli^riouisi society, 
to i>ecoyjBJ? a deed. whicblh^Jfiad deposited with the defendant and ,whicb 
he refused tP re-del iveF. 

One tCLwhona> incoirmnon with others, a deed, is raad^ as a trustee of 
It religibus society, is seized to the use of the society, and has not such 
an interest in the land as would authorize Jiira to withhold the deed from 
those from whom he had received it. — Stoker ei aL v. Yerby, 11 Alabama . 
i2.,p. 322. (1847.) : 

Error to- the <]Jqunty,. Court of Tuscsiloosa. 

Detinue for a deed conveying land. The declaration states, the 
plainiiiiis^asdeaoonsof,the .Baptist Church, established at Bethel Meetir^ 
House, and ^uccessoi^ as, such, deacons, of Castleton Lyon, John Yerby, 
and Wiley MoGeNe, foijmerly deat^ons.and trustees of said church, com- 
plain . of John. Yerbyj ,&p*-— fer that the said plaiiitiffsi, on the 24th of 
April, 184^,. at,^ &o,y delivered to the defendant, a certain deed, to wit, 
&c. (describing the land therein conveyed), which conveyance it alleges, 
was made for the purpose of erecting a houso of worship of Almighty 
<jrod, of great value, •Afc, to wit, of the value of 81,000^ to be delivered 
Jo the. plaiiitiifsou request. Yet although. oft^n requested, &c., cqo- 
eluding with the common breach.' 

I'he second count differs from the first, only in alleging that they lost 
the deed out of their possession, and that it camei to the possession of thd 
defendant, and that he refuses to. deliver it. , 



To this deebrntioQ the defendants demurced, 4in4 the Court si^stained; 
tht demurrer. This i^ the error assigned. , 

Po/ier^ for the plaintiff in error. The delivery was enough to. 
sustain the aotion. — 1 Arch, N, P., 2$9, Or right of possession witlioul 
delivery.—/*.' 287. 

A grant to use of a church not incorporated, grantor stands seized , 
to use. D. C/nirch v. Vedfirt 4 Wefid,, 494. And trustees de facto of 
a church, not incorporated", may maintain an action. — Green v. Cady ei 
al, 9 Wend., 414 ; People v. Russell, 9 Johns. ,141 ; 1 Chitty'a P., 8, 
note 10; Jef, Ins. Co. v. Coth^ral^l Wend., 72. 

The power of a successor, in such a case, arises as incident ex neces- 
sUate.y^l Cowenf &^9' 

M^Un,^ Htmtington, centra. This sui^ was. brought by the plaiU-.- 
tifis as successors J dec, to recover a deed, &c. 

A demurrer was filed and sustained to the plaintiff's declaration, on 
the ground that the plaintifis are not incorporated, and could not sue eu 
successors, &c. To sustain the Qpinipi^ of the Coi^rt below, we rely upon 
Earnest v. Battle et ah., 1 Johns. Cos., 319 ; Bumpass v. Richardson, 1 
Siew., 16; Mudngy.Methck, 5 Porier^ 82; ^ Alan^^^r 

OkMOND, J. — To maintain detifOue, it is not necessary, that the plain- 
tiff should have the absolute property in the thing ^ed for; a special, or 
qualified property, as that of a bailee, is sufHcient against a wrong doer, ; 
— JircA. N. P., 286. 

We understand >he declaration tp allege, that ih^ ^plaintiffs, as dea. 
cons and trustees of the Baptist Churcbi estab^sihed ^.t Bethel Meeting 
House, were.posses^d of a certain deed» for two acres of ground, on 
which the church has been. erected, that jthey delivered the deed to the de* , 
fendant, to be re-idelivered to them on request, and .that although request- ■ 
edf.he refuses to re-deliyer it. The^second count varies from the first only 
in charging that the deed came to the pQsse^ssipn of the defendant by 
finding. 

It is obvious that : no question of title is presented here ; it is the case , 
of a bailee.against a.wrong.doerj. It is however ij[)sl»ted, that the deplara- 
tion shows that the defendant has the right to the possession of the deed. . 
'nteideed is deacrihed as having been macjci by William H. Terrell, to 
Castlftton. Lyon, Wjley Mo^ree, ?md the difendant,ji8 deacons, and trus- 
tees of the Baptist, Church established at Bethel, in Tuscaloosa county, 
and their successors iu offioo* upon trust, thfit the grantees should hold 
the land, for the purpose of erecting therepn [ipuses suitable for the wor- 
ship of Almighty God, for the accommodation of the Baptist society, &c» 
It is.obMious that the title is n^er^ly vested in these personst without any 
herieficia] interest, and that they are seized to the use of the Baptist So- 
ciety of Bethel Meetijig House. — Reformetl Dutch Church v. Veder, 4 
Wen4*, 494. The defend a nt.t^herie fore ha^l not such an interest in the 
property conveyed by; the deed^ 9« w/puld authorize him to detain it against 
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the acting trustees of the church, froni whom hd held received it, and 
who were entitled to the possession, as deacons and trustees of the church. 
Whether the plaintiffs could maintaipthis action, as the present dea- 
cons and trustees, and successors of the defendant and others to whom 
the possession of the deed was delivered, and without ever having had 
'possession lhems6lves, is a question not presented on the record, by tbf 
declaration. 

hel ike judgment he reversed, qnd the cause remanded. 



DEFAULT. • 

If the plaintiff amends his bill, by adding new parties,'afler the de- 
fendant's default for want of an appearance has been entered, he thereby 
waives the default. — Scudder et als. v. Voorhi^, I Barbour^ s R,^ p, 55. 
N. Y. (1848.) 



DEMAND OF PAYMENT. 

The dating of a promissory note at a particular place does not make 
that the place of payment, or authorize a demand to be made at that place 
for the purpose of charging an endorser. • . • 

But it is presumptive evidence of the resitience of the maker at that 
place. 

Where no place of payment is mentioned in a note, the general rule 
is, that it must be demanded of the maker personally, or at his dwelling, 
or place of business, in order to charge the endorser. 

But where the maker has absconded, or being a seaman without a 
dbmicil in the State is absent on a voyage, and also where he has no 
. known^ residence or place of business at which a dem&nd can be made, a 
presentment for payment is dispensed ti^ith, and the endorser will be lia- 
ble on receiving notice of the facts constituting the excuse. 

So where the maker being a resident of the State where the note is 
made, removes therefrom and takes up a permanent residence elsewhere, 
the holder need not follow him, but a denuind at his former place of resi- 
dence will suffice. 

But to enable the holder to charge an endorser without a demand of 
the maker, the facts creating ^e exception must be distinctly prov^. 

Where the maker has a known residence when the' note is given, 
which is not changed before it becomes payable, a regulat* demand must 
be made, though the note is given and dated at a different place from his 
residence.* 

Accordingly where one who resided in Florida made a note at Troy, 
dating it at the latter place, and continued to reside in Forida until it 
became due, which fact was known to the holder, who instead of causing 
a demand to be made of the maker, procured the note to be presented ta 
the endorser residing at Troy, and then gave him notice of non-payment ; 
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fiii2i2^. tnattheve was oalhing in the -case .to dispciM- yithta demana of 
the maker, aod that -the plaintiff could not recover.-— To^/ivr v. Snyder^ 

(Beardslet,J., ci(ediin<£er«on v. prake\ 14 Johns,f tH; Bank of . 
Amenca v. ^oodwttrth, 18 Johns.., 322 ; S/or^^ on Prom. iVb/e^, ^ec. 235; 
1 Ld. Raym., 443, 743 ; 3 Kent, 6tk Ed.t OQ ; PuUnam v. SiUlioan, 4 
Jlfei^^., 53 ; Lehman v. Jbne«v 1 ^a^ ^ '^'^^^ X'26 ; C^tt b/i Bii7^, 10/A 
Am. Ed., 354, n. 1 ; Bameti v. PFttV/ff, 4 Leigh^ ll4 ; Dennie v. Wa/ker, 
4 iV. H., 199 ; WhiUier v. Graffam, 3 Greenl., 82 ; Duncan v. AfcCi*^ 
Zdu^A, 4 ^S. 4- i^., 480; McGruder y. Bank of JVashingion, 9 TTAeat, 
59^ ; Gillespie v. HflutnaAon^ 4 McCordy 503 ;. /^ei(2 v. Momsonj 2 TFa2/« 

i5«-^., 401; Xoioery v. Scott, 24 TTewrf., 358^ iffo^m V. Hard, 3 
<;C;or4» ^94.) 



DESCENt: 

A posthumous child may claim by descent as an heir of its father^ 
and may join with its elder brothers and sisters in an action for the re- 
oovery of tha possession of the lands descendad.— ^t^Ao^p'-f Heirs, r 
UampUm, 11 Alabama i2., p. 254. (1847.) 



The eemplaiaantt in a suit for a divorce, who asks for a decree ]»• 
claring tb^ children of the defendant illegitimate, must produce a ma 
further evidence of his non-access than the mere fact that his wife ^as 
livins: in adultery with aaother person. 

The maxim, pater est qikem nupiiademonstranty is i!b«nded upon very 
strong reasons of policy as well as of law. And Courts should nU un- 
setlde the title to property, .nor put the status of any one in jeopardy, by 
speculating upon the mere proba^bilities in favor of the Utegitlmacy of a 
child who may* or may not} have been begotten by ,tlie husbaoJ of its 
■Mlher* 

The ancient rule of the Common Law, that the husband must be pre. 
sufiied to be the ^ther, if he was within the realm daring sot p'Jt of the 
period of gestationi has long since been repudiated by the dou !b. 

ft is not necessary, in order to bastardize the issuer that the 3vidence 
should be such as to render it impossible that sexual interoDUirs shotild 
have taken place between the husband and wife. It is suiBaient if it 
proves beyond a reasonable doubt^ that no such intercourse did take place , 
during the usual period of gestation, previous to tho birth of the child. 

The Court of Chancery, upon dissolving the nfarriage: contract for 
thf* adultery of the wife, is net authorized to declare one ol her children 
illegitimate, who roust have been begotten before the* oommistiOD of the. 
adultery charged in the complainant's bilL 
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Where the wife of the complainant was for several years living' ifi 
the same place with him, as the concubine or kept mistress of another 

gi»erson, the husband in the meantime making no exertions to break up 
ihe adulterous intercourse ; Held, that in the absence of evidence of 

' non-access, the complainant must be presumed to be the father of. the 
children begotten upon his wife during that time ; and that he was 
not entitled to a decree declaring such children to be illegitimate.— 
Van Aerman v. Van Aemany 1 Barhour^s* Ch. R,, p, 375. N» Y. 
(1847.) 

The bill in this case was 'filed by the husband to obtain a 
divorce f>om his wife, upon the ground of her adultery. It appeared 
horn the bill that the defendant had two children ; who, as the com- 
plainant charged, were illegitimate. And from the proofs it appeared 
that she had another child born a short time after the filing of the com- 
plainant's bill. The. master to whom it was referred to take proofs of 
the. facts and circumstances stated in the bill, reported that the defendant 
had been guilty .of the adultery charged ; apd that all three of the 
children were illegitimate. 

Fuller, for the complainant. 

The Chancellor.-— The adultery is sufficiently established, in this 
case, to entitle the complainant to a divorce. But the Master erred in' 
supposing that the testimony before him was sufficient to authorize the 
Court to declare all the children illegitimate. The statute declares that 
when the husband is complainant, the legitimacy of the children, born 
or begotten before the commission iof the offence charged, shall not be 
affected by the decree. And even as to children begotten afler that 
time, and before the commencement of the suit for the divorce, their 
legitimacy shall be presumed until the contrary is shown. 2 R, S.^ 
145, sec, 42. The first offence of adultery pharged in the complainant's 
bill, in this case, is stated therein as having occurred some time in the 
year 1841, but without stating at what particular time of the year.- It 
catmot, however, be presumed to have occurred so as to, have broken 
off sexual intercourse between the complainant and the defendant until 
the time when he says he first learnecTthe fact, in July or August of. 
tftat year. ' If the eldest child, therefore, was born within the usual 
period of gestation from the first of July, 1841, it must have been be- 
gotten before the time of the commission of the first oflhoce charged in 
the bill. Atleast, such is the legal presumption, in the absence of any 
evidence of a premature birth. The time'of the birth of such first child, 
iiowever, is hot stated either in the bill or In the proofs, so as to enable 
the Court to form an opinion whether it was, or was riot b«^gotten before 
the commission of the first ofTence charged in the bill. It is true, one. 
of the witnesses, who was examined in December last, stated that ihe 
defendant had lived and cohabited with her paramour for the hist five 
years, and that her eldest child was bom more than one year after 



flhd conrnieaced living with him. The^ hoWever, wt>uld extend the 
adulterous intercourse back into 1840, and would not show that the child 
was begotten after the commission of the first offanee charged in this, 
bill. ' The time of the birth of that child should at* least have been as-i 
oertained, to enable the Court to see whether it ^as probably begotten 
aAer the first offence charged. For if it was begotten before that timci 
the Court has no jurisdiction to declare it illegitimate ; even if the fact: 
c^f the non-access of the husband was fully established. 2 R. S., 145, 
«ec# 44. Again, the mere fact that the wife sif the complainant was 
living in the same place with him as the mistress or concubine of another 
man, for several years, the husband in the meantime making no exer« 
tions to break up such adulterous intercourse, and taking no steps to 
obtain a divorce, is not sufficient evidence from which the non-access of < 
the husband ca i be legally presumed ; so as to entitle him to a decree > 
bastardi^^i ng the children of his wife. The bill states the residence • 
of the complait ant to be in Schenectady, where the defendant and her 
paramour are proved to have also openly cohabited together. And^ 
the husband, in substance, admits that he was acquainted with their; 
adulterous inter \o\irse more than four years previous to the filing of his 
bill. Some,fur her evidence, therefore, should have been produced by 
him to prove hi > non-access in the meantime. In a case in the Year 
Books, 1 Hen,t 6, 3, T^JusHce Rolfe says, *' Although the wife leaves 
her husband an 1 lives with an adulterer, her son is legitimate and shall 
inherit, unless his adversary can show some special matter." In other 
words,^the party insisting upon the illegitimacy of the son born in wed- . 
lock, must give some farther evidence of the non»access of the husband, " 
than the mere fact that the wife was living in adultery with another. 
The kgal maxim,- paler est quern nuptia demonstrant, is funded upon 
very strong reasons of polig/, as well as of law. And Courts should' 
not be permitted to unsettle the title to property, or to put the status of 
any one in jeopardy, by speculating upon the mere probabilities in favor 
of the illegitimacy of a child, who might or might not iiave been be- 

fotten by the husband of its mother. In the strong language of Lard - 
^reiiilent Blair, in RoiUledge v. Carruthers^ NichoL Adult, Bast.\ 161, 
" This legal maxim, that he is the father whom the nuptials show to be 
so, is the foundation of every man's birth and status. It is a plain and 
sensible maxim, which is the corner stone, the very foundation on which 
rests the whole fabric ^of human society ; and if you allow it once to be 
shaken, there is no saying what consequences may follow." The 
ancient rule of the common law was, that the husband must be presumed 
to be the father, if he was within the realm, during any part of the 
time, within the extreme limits* of the period allowed for gestation. 
This rule has lon^ since been repudiated by the Courts, as not consistent 
either with reason of comnrKsn sense. For, other evidence of the non- 
access of the husband, \h frequently as strong and satisfactory to show 
the actual impossibility that the husband oould have been the father of 
the child. Nor is it necessary, that the evidence should be such as to 
render it Impossible that sexual intercourse should have taken place 
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kiliire^ tbethmdrnq^^and wi^. It is sufSdiAitif' It ptovM^^li^rpn^^if 
fBttronabU doobt^ thai nasitch tntereourse did take filaoe: Bat, thoiiffb 
I utterly fejecttteanoieotstriotness of the role on thia an^jact^ and- wkW 
it the ooeraa eiaoidalibn of the ride adopted by Judge Rickbill, ia^ 
FkOshammd JuHan^M^ Year Book, 7 Hen., 4(4, 9, 18, wiitch thereat 
4r«inatisfc afterwarda put in the month of King John, I cannot oonsent- 
to relax the settled rui« of the law on this suiijeGt beyopd wiiat Wftsdon^i 
by this CoOrt, in the case of Cros* v. Cross^ 3 Prnge^ 139. 

The usual decree for a divorce must be entered in this case, tat • 
wijthjout^ bastardizing the children ; unless the complainant prefeia toi 
have the case referred back to the Master, to enable the latter to rec^ve^ 
evidence ^of the actual non-access of the husband ; or proof that he waa^ 
rsaiding at such a distance from ber at the time th€»e children tanat • 
hsvB been begoUen, or such of thetn as were not begotten < prevjoua to 
tbo: adultery charged in the bill, as fnlly to rebut the presumption tbift 
they are his children, if he prefers to have a further inqi|iry on thai 
anbjact, the matter will be referred back to the Master to review his re^- 
pdrt^ and to take further testimeny ; and the entry of the decaree hi thai - 
neantinie will in. that case be suspended. 



DGWER. 

Where the legal title to rpal estate was vested as a. secnrity for the 
payment gS the purchaise money, and the oquitable owner died, Ma' 
widow cannot have dower assigned to her without a discharge of the 
sum charged on the estatn, and if the money be not paid, she is entitled 
to banre the land sold for ita payn>ent, and to be endoi^^ed of one-third of - 
the surplus.^ — Thompson y. Oochran et als, ^7 Humphreys R.^ p. 7% 
2V»n. (1847.) 

If -a married woman unite with her husband in the granting part of 
avdeed conveying his land, she is thereby barred of her right of dower» 
as acrainst all those who claim under such deed. -*-Smt/A ei ux. v. HnAdVf 
U Ohio R., p. 191. (1848.) 



DRAFT* 

Where a draft was drawn by a consignor of cotton, upon the cois 
^i^>^ »e thereof,' on account of soch consignment, and was discounted by ' 
a ' V, upon the faith of representatifJtts made by the payee and :the 
draivf.r that suoh draft was drawn agnin^t the ooTistgnment, and would - 
be paid out of the preoeeda theppof; which draft was accepted by the 
drnmets but behre the cotton was received by him, he executed a gene- 
nd fBaignment of his property, for the benefit of his creditors, and his 
ateignoe^okoned the cotton as a part of the assigned estate; HM, that 
tbofiipoeeds^of. the cotton, in the hands of such aesi^^ieei iraa a trust 
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fond, applicable to the payment of tbe drad drawn against such pro* 
ceeds. — The Marine and Fire Insurance JBank of Georgia v. Jaucey, 
1 Barbour's R.,p. 486. N. Y. (1848.) 

(Harris, J»» cited CufUsv. Tykr Patge, 434; PraU v. Adorns, 7 
jf^ftige, 626.) 



DYING DECLARATIONS. 

The dying declarations of one who has been killed are admissible in 
testimony against tbe slayer, notwithstanding the constitntional provuao^ 
Xha^ the accused ^ shall be confronted with the witnesses against him ;'' 
their admissibility is confined to cases of homicide only. -r-M' Daniel v. 
TM Siaiet 9 Smedes ^ Marshals R.,p. 401. Miss. (1647.) 



EASEMENT. 

He who owns the land on both banks of a navigable river, owns the 
ientiro river, subject only to the easement of navigation ; and he who 
owns the land upon one bank only, owns to the middle of tbe nmia chan- 
nel, subject to the same ea^mei\i,*^Walker el al. v. Board <^ Publie 
Works, 16 Ohi0 R.^ p. 540. (1848.) 



EJECTMENT. 

When a person is in po^ssion of land, in pursuance of a contract of 
purchase, and fails to comply with his part of the agreement, an action 
of ejectment will lie against him at the suit of the vendor, without a prew 
yious notice to quit. — Baker v. Lessee of GiUings et als.^ 16 Ohio R.^ 
p^ 485. (1848.) ♦ 

(Hitchcock, J., cited 7 Cowen.^ 747 ; 5 Wend.y 26 ; 1 Wend.y 418 ; 
21 Wend,, 233.) 



ENDORSEMENT. 

A writing upon the bdck of a negotiable promissory note, signed bf 
the payee and directed to a third person in these words' — " Plekse pay the 
bearer the within without /ecourse to the endorser"-^i8 a sufficient en>» 
iforsement of tbe note, to enable such third- person to maintain an adtioil 
upon the note in his own name.— iCe^ef v. Waters, 18 Vermmii R»^ |c, 
'470.(1847.) 
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A firm in this State, (Mass.,) made a note payable to their own order, 
and endorsed it to a firm in New- York. Heldf that a discharge of the 
makers and endorsers under the insolvent laws of this State, was not a 
bar to an action against them, on the note,, by the endorsees, who had 
not proved their claim thereon, under those laws. — Savaye et als, v. 
Marsh et als,, 10 Metcalf's R., p. 594. Mass. (1847.) 

(Dewet, J., cited Shaw v. Rohhins, 12 Wheat.,, 369, notQ ; Ogden v. 
Saunders, 12 Wheat., 213 ; Boyle v. Zacharie, 6 Pet., 348, 635 ; FTood- 
huU V. Wagner, I Bald., 296 ; Frey v. Kirk, 4 GiU ^ Johns., 509.) 

If the endorsee of a bill of exchange give time to the drawer, for a 
valuable consideration, he thereby discharges the endorser. — The State 
Bank v. Wytnoud et al,, 7 Blackford's R., p. 863. Ind. (1847.) 

Appeal from the Dearborn Circuit Court. 

• 

Dbwet, J. — Assumpsit by the State Bank, as the endorsee, against 
•Wymoud and Paris, as the endorsers, of a bill of exchange. The bill, 
which is dated December 2ud, 1841, was drawn by Isaac Dunn on N. 
N. Johq, at New Orleans, in favor of the defendants, tor 94,500, at four 
months. Plea, the general issue. Cause submitted to the Court. Judg- 
ment for the defendants. 

The plaintiff having made out a prima facie case, in which it appeared 
that the bill was drawn and endorsed for the benefit of the drawee, the 
defendant^ proved the following facts : On the 25th of September, 1842, 
the plaintiff entered into an agreement with Dunn, the drawer, by which 
it was stipulated that Dunn should give a cognovit for a judgment on the 
.bill in favor of the plaititifif, at the then next term of the Dearbojn Circuit 
Court ; that he should deliver to the bank, and place under its control, 
certain mortga^s, as collateral security ; that there should be a stay of 
execution on the judgment confessed for eighteen months ; and that a 
Buit in favor of. the bank against Dunn on the bill, then pending in the 
Marion Circuit Court, should be dismissed. In pursuance of the agree- 
ment, the mortgages were delivered to the bank, the cognovit given, the 
judgment confessed at the October term of the Dearboi'n Circuit fJourt, 
1842, and a stay of execution for eighteen months entered on record* 
The mortgages were executed by E. D. John, to N. N. John, and 
assigned by the latter to Dunn. The object of the mortgages was to 
fiecure the drawer and endorser of the bill a^finst loss. The defendants 
Jiad no knowledge of the mortgages, nor of the arrangement between tha 
plaintiff and Dunn. 

The counsel for the bank contends that, inasmuch as the collateral 
security aflbrded by the mortgages was advantageous to .the defendants, 
the giving time by the plaintifi* tp the drawer did not discharge them. 
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This is not, however, as we conceive, putting the catis^. on the true 
ground. The relief whichy in some instances, is extended to sureties 
in Courts of law, in consequence of giving time to the principi^l, is a 
doctrine borrowed from a rule inequity. The rule is this, that the 
surety has the right, so soon as the debt for which he is bound becomes 
payable, to require the creditor to enforce his legal remedy, or to pay 
the money himself and' resort immediately to the principal for reim- 
bursement. Whatever impairs this right discharges the surety. A 
creditor, by suspending his rightful power to coerce the principal, under- 
takes that he will not, during the suspension, receive the money from 
the surety; for should he receive it from him, the surety would be 
entitled immediately to take his recourse against the principal, who 
would consequently lose the benefit of the further time given him by the 
' creditor ; this, if the principal has given a consideration for the delay, 
would be unjust to him. On the other hand, it would be equally wrong 
to compel the surety to submit to the delay, and run the hazard, in the 
meantime, of an unfavorable change in the circumstances of the prin. 
cipal. 

This equitable doctrine has been applied by Courts of law to actions 
founded on bills of exchange. English v. Darley, 3 Esp,, 49 ; 2 B, ^ 
P., 61, was assumpsit by the endorsee against the endorser of a bill of 
exchange. The plaintiff had obtained judgment and sued out execution 
against the acceptor ; he compromised the matter by receiving fr^m the 
acceptor part of the debt, and taking a new security for the remainder* 
payable by instalments, and by withdrawing the execution. It was 
held that the endorser was discharged, on the ground that the holder 
of the bill had given time! to the acceptor. Crould et al. v. Rohson et al.<, 
S Easty 576, was also an action by the endorsees again the endorsers of 
a bill of exchange. At the maturity of the bill, the holders made 
an arrangement with the acceptor, by which they agreed to receive 
from him a portion of the money due, and for the residue to draw on him 
at a short future period. This was done, and the new bilf accepted, 
the holders agreeing to retain the first bill until the. other was payable, 
as a security. The second bill not having been paid at maturity, 
suit was brought upon the first. It was argued that the endorsers weve 
benefited by that part of the transaction by which a part of the debt was 
paid, and could not, therefore, with propriety complain of the postpone- 
ment of the time for the payment of the remainder. But the Court 
decided otherwise, and held that the giving of time for a part of the debt 
discharged the endorsers. 

In the foregoing cases the a%ceptor was considered as the principal, 
and the parties to the bill, subsequently liable, as the sureties. But the 
equitable rule above stated is, in general, equally applicable to all cases 
founded on bills of exchange, where the holder has given time to any of 
the parties to the instrument who would be liable to any other party, 
upon such other party's taking up the bill. The effect of giving time is 
to discharge the party having the right of recourse. Story on Buls, 501. 
The case of the Bank of the XJnited States v. Hatch, 6 Pe<., 250, was an 
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aotlon . fa3i>te.«Ddonee. mg^xxBlt^ rUieri^dof^Bef of « Wl oC exohai^. It 
. appeal^ that lbft^baQfc, had; ^KMiou^lycarivaQcm acuon agaiiuit. Ibe 

dravtrer, irh|cb stood. &r t^ttJ at a .oertaia^ tefwa of the C. C of the 
United; Slates, for tii&. district of Ohio; and that th^ baok agreed with 
the drawer^ for a valuable coti$iderationt. ta qantinue the cause for judg- 
ment until , the. next sueoeeding' term^i i^hich was acGordiDgly done. It 
ivas held thatthe esdonserwas disqharged^ Seeaiso, JHall v. Cole, A 
Ad. &^ Ell., 5m I 6 i&».. 4* Mam^ 124 ;: English, v: DarUy^ Supra, 
per Ld. Eldon. The rule prpbdbJy' does. pot applj to a, case in which 
the holder of a bill having given, time t to a. mere acaonnnodation partyi 
afterward* seeks to recofier tbet (tebt. from -the party for whose benefit the 
bill was drawn y endorsedi or accepted. Story on 3iMs, 501 ; Lambert 
V. Santifordf % BUukf.y 187. But: this exception: to the rule cannot avail 
the present plaintiff. Th& bill of exchange ia question was not drawn 
oreodorsed lor the. benefit of the defendants, but for the use and acoommo- 
dation of the. acceptor;: and. the defendants, have been affected, by the 
time given to the drawjer,. precisely as they would have been had the bill 
been drawn and transferred in the regular course of a business trans* 
action. * 

It should be.xemarkedi that when the .time of payment is agr^d by 
the holder- of a^bill to. be postponed, the agreement, to operate as>a dis- 
charge of a party otherwise liable, must.be made without the consent of 
that party,. and be founded: upon a good and valuable consideration. A 
* mere voluntary; delay in -suipg* any of the parties to a bill does i^t 
exonerate any other party. PhUpoi v. Bryant, A Bing,, 111 \ Clark v. 
D(m/tn, 3 j?« 4* '^«»^^^* .'Nor does the taking collateral security have 
that e^t.^Prt^ ▼. GUttksorh l:B.^ C, 14; Bedford v. Deakin, 2 
Stark.,' 178. 

In the cause iUnderiColisid^Tationi the; agreement of the plaintiff to give 
a stay of executiomof eighteen months, on the judgment confessed by the 
drawer of the bilU was not only founded on a valid consideration<*—the 
delivery of the mortgagee as collateral security ,<--*but it was actually 
carried into effect by an entry of record; audi it was made without 
the knowledge' or consent of the . defendants. Thus, the plaintiff* was 
effectually 'prevented from > Collecting the debt from the drawer, ^ntil the 
. lapse of a year, and ft half. It can make no difference as to the rights 
of the parties^ iwbether the, time given was in theTormof a stay of execu- 
tion, or by i an agreement not to sue. The result was the same; the 
defendants tweno sd^pcived of their right to have the plaintiff collect the 
money from the drawer without delay, or of paying it themselves and 
taking thmr remedy immediately against . bim. This is the injury of 
which they complain!;; and it>is no answer to their complaint to tell them 
that the odllateral : security takeu by the plaintiff was . designed for, and 
. might enure t0| their benefit ; the^plaintiff had no right to .deprive them 
. of a privilege given, them by ^ the law, and to. substitute for it something 
. else, Avhich, in the opinion of the plaintiff, might.be equally advanta- 
. geous. 'Of^tbat< matter, the -, defendants^ had a ngbt . ,to j udge for them- 
..•elves ; aod, . baying beeft depiived of that right.i^, the unaiShoriged ect 
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oC the plaiutUi^: they stand discharged from all liability to the bank 
tbe bill of excbange OQ which this suit is founded. 

We think. the decisionof the. Circuit Court isclearly right. 

?£& CvaiAiM.^ 

The judgment is affirmed wUk eosU, 



Where a promissory note was payable to theorder of several persotis, 
the name of one of whom was inserted by mistake, or inadvertently left 
on wh^n the note was endorsed. and delivered by the real payees, one of. 
whom was also the maker of the note, the endorsee had a right to re-^ 
cover upon the note, although the names of all the payees were not upon 
the endorsement^ and had a ri^ht also« to prove the facts by evidence.-— 
Pea« V. Dwigity, 6 Howard's U. S. M,, p. 190. (1848.) 

« 

The endorser of a drafl, who has paid or secured the amount thereof 
to the endorsee, and has taken a transfer of the drafti has a right to sue 
the acceptor^ and to recover, for his own use, the same amount which 
the endorsee could have recovered in a suit upon the acceptance. 

It is immaterial, in such a case, whether the endorser, on pro^ 
curing the transfer of the draft and acceptance, has paid the endorsee 
the amount thereof, or has given him security for such payment. 

So if the endorsee has relinquished his claim upon such acceptance, 
to the endorser, for a mere nominal consideration, that circumstance will 
not vary the amount of the recovery in 'an action brought by the endor* 
8er against the acceptork — Deas v. Harvie,. 2^ Barbour's Ch. R.^p. 448. 
N. Y. (1848.) 

Parol evidence of statements made by the endorser at the time of a 
blank endorsement of a promissory note, is not to be received to con- 
tradict or vary the legal contract implied by such endorsement ; but 
auch evidence is admissible for the purpose of showing a waiver of the 
necessity of nfaking a demand or giving notice. 

If a note is endorsed when overdue^a demand is sufficient, if made 
within a reasonable time aCler the endorsement — Sanborn v. Souikard, 
[2& Maine R., p. 409. (1847.) 



ENDORSER— BLANK. 

A party wishing to raise, money drew, a note, leaving a blank for the 
name of the pa3;»ee, and the defendant endorsed it. The note was after- 
wards transferred by the drawer for his benefit, and the transferee filled 
up the blank, with the name of the defendant. Heldy that the defendant 
-was .liable on the. note as endorser. — Aiken v. Catkoartt 3 Richardson*9 , 
R.^p. laa. 5. C. (1847.) 



J?^or« Fbost, J«, at Fairfield f Spring term, 1846. 
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This was an action by the last endorser, who hftd taken up the :iotd, 
against the first endorser. The note was made by J. J. Myers, datad 
9th March, 1842, for 95000, and the name of the payee left in blank. 
It was endorsed first by the defendant, and by W. J. Woodward, and 
Ihen by the plaintiff. James R. Aiken testified that Myers had applied 
to the plaintiff to endorse this note, which, at first, he refused to do ; but 
afler some persuasion by Myers, and being assured that the prior en- 
dorsers were abundantly good, and his name only important to give the 
note greater credit in bank, he consented to endorse it. This witness 
also said it was not an accommodation note. Myers transferred the 
note, with the name of the payee still in blank, to Robinson dc Cald- 
well in payment of a balance of account due to them, and also for future 
advances to be made by them for him. The name of the defendant was 
inserted in the note by Robinson ds Caldwell, after it was transferred 
to them, and it was by them discounted in bank ; at maturity they took 
it up ; afterwards it was repaid to them by the plaintiff. At this time 
Robinson proposed to the. plaintiff to pay one-third of the note; he re- 
fused to do so, saying he was not to pay any part, and if Robinson sued 
he might sue all the parties to the note. 

The case was submitted to the jury, without argument, who were 
instructed by his honor, the presiding Judge, that the*^laintiff was en. 
tilled to recover ; they found a verdict accordingly. 

The defendant appealed, and now moved this Court for a new trial, 
on the following grounds : " ' 

1. That the note of John J. Myers, on which the action was brought, 
having no payee inserted in its body until * afler it was put into cir- 
culation, the insertion of a payee, afler that time, was such an alterai. 
tion, in a material part, as vitiated the note. * 

^. That no payee having been inserted in the note at the time it was 
drawn and endorsed, it was not a note, under the law merchant, capable 
of being endorsed, but was payable, upon general principles, to a fictitious 
payee or to bearer, and that each endorser was a guarantor, and equally 
liable as a guarantor. 

McCaU, for the motion, cited 1 Hill, 7A;2N.^ Mc. C, 102*; MeM., 
76 ; Bail on Bilk, 30 ; 3 McC, 482 ; 1 N. ^ McC, 128 ; 2 McM*, 
820. 

McDowel, contra. 

• 

Curia per Frost, J. — The questious pi't,«,<5nted by the grounds of 
appeal have been decided in Carson v. Hill ^ Jones, 1 Mem,, 76. In 
that case, a note in blank, except that 95000 was written at the top, was 
signed by several parties, and delivered to one of fhem, to be used for hia 
benefit, who delivered it in blank to the plaintiff, as collateral security 
for advances. The plaintiff, long afler the delivery of the blank to him, 
filled it up in the terms of a 'promissory note for the payment of the sum 
expressed on the paper. It was held that the defendants, who had signed 
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the note as sureties, were liable as makers. In RtisseU v. Longstaffe^ 
Doug., 515, Lard Mansfield held, that the endorsement of a blank note Is 
a letter of credit for an indefii^ite sum. Many cases concur to establish 
that when the endorser of a note commits it to the maker in blank, either 
in whole or in part, the note carries on the face of it an implied authority 
to the maker to fill up the blank. As between the endorser and thinL 
persons the maker must, under such circumstances, be deemed to be the 
agent of the endorser, and as acting under his authority, and with his 
approbation.. — Collins v. Emmet, 1 H. BL, 313 ; Snaith v. Mingay, 1 
M, Sr S., 87 ; Crouchley v. Clarence, 2 M. ^ S,, 90. 

The insertion of the name of the first endorser in the blank lefl for the 
name of the payee, was not an alteration, but the completion of the note. 
It gave effect to the liote consistently with the liabilities of the parties, 
expressed by their endorsements. The note might thus be perfectea 
after a transfer. When the blank was filled up in pursuance of the 
authority implied by the delivery of the note to the maker, it had relation 
back to the endorsement, and took effect as if the note were then perfect ; 
for the cases show that when'a signature is written to a paper which is 
intended to have the operation of a negotiable instrument, it becomes 
such, when perfected, from the time when it was sighed, so as to support 
the allegation that the party made or endorsed the note or bill. 

The motion u refused. 

EQUITABLE ASSIGNMENT. ' 

Where a debtor gives to his creditor an order upon one indebted to 
him, requesting him to ^ay his creditor the amount of his debt, such 
order will be construed as an equitable assignment of the debt, even 
though the drawee had never assented thereto. — Dickenson v. PhiUipsp 
I Barbour's R., p. 454. N. Y. (1848.) 

(Harris, J., cited Rogers v. HosacWs Ex'rs, 18 Wend,„Zl9 ; Clay" 
Urn V. FaweeU, 2 Leigh's Va. R., 19 ; YeaUs v. Grover^l Ves, Jr., 280.) 



EQUITY. 

A Court of Equity will not grant relief against a judgment at law, 
on tne ground of its being unconscientious, unless the defendant in the 
judgment was entirely ignorant of his defence pending the suit, or unless 
without any default or neglect on his part, he was prevented by fraud, 
or accident, or the act of the opposite party, from availing himself of 
his defence, or by some unavoidable necessity.— S/roujp v. Sullivan et al.f 
2 Kelly's R., p. 275. Ga. (1847.) 

(Waener, J., cited 1 Story's Eq,, 178, sees. 894, 895 ; Foster ▼• 
'Woodj 6 Johns. Ch.^ 87 ; Dodge v. Strong, 2 Johns. Ch., 228 ; MiBurin$ 
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Ivs. Co. ijf Alexandria v. Hodgson^ 7 CrandC^ 332 ; Bosiwick v. PerkmM 
W «/., 1 &%, 136 ; MaxweU v. Cmnor^ 1 ffi/r* Ck., 22.) 



ERROR. 

Where the Court has permitted improper testimony to go the jury, it 
& not an error to permit it afterwards to be withdrawn. — CarviMay. SioiA 
€ial>, 10 Alabama E.,p. 796. (1847.) 



EVIDENCE. 

• The presumption of innocence inay be overthrown, and a presumptioil 
of guilt be raised by the^ misconduct of a party in suppressing or de- 
Btroying evidence which he ought to produce, or to which the other party 
is entitled. 

The rulie is, when a party refuses to produce bboks iirid papers, hH 
opponent may give secondary or parol proof of their contents, if they are 
ghown to be in possession of the opposite party ; and if ejuch secondary 
evidence is imperfect, vague and uncertiaiin as to dales, sums, boundaries, 
&c., every intendment and presumption shall be against the party who 
might remove «H doubt by producing the' higher evidence. — Rectory. 
Rector et aL, 3 Gilman's R., p. 105. Ills. (1847.) 

(Logan and Bledsoe, cited I Stra., 505 ; 1 '' Camp., 8 ; lAfe ^ Fire 
Ins. Co. V. Mech. Ins. Co., 7 Wend., 31 ; 1 Greenl. £«., 43 ; 2 Vesey^ 
155 ; Story's Eq. Jur., sees. 1B7-8, 192, 254.]^ 

The declarations or statements of persons are admitted as evidence 
in many cases, where they appear to have been made against their in- 
terest ; but in all such cases the pefsot^s must be showa to be deceased 
at the time of the trial.' — Lowry v. Mos^. 1 StrohharCs fi., p. 63. S. C* 
(184V.) . • . 

(Frost, J., cited 1 PhU. Er., 255-260.) 

On a prosecution for larceny in stealing bank bills of another State, 
tbe prosecution must show the existence of the bank, ieuid the genuine- 
ness of the \A\\k.—Johnst)n \. The People, i Demons R.,p. t6i. N. Y. 
(18419.) 

(Bea;bi>sl£y, J., cited The People v. Caryl, li2 HVhrid.^ 547.), 



EVIDENCE— NOTE. 

ove the making of a prbitiisidcdy hotei ptir(X>Ml^ 
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ior^ibff; signed \ty4hit dafendiDt and pnyable^ to tlie bearer^ wasthatlh^ 
piaiiHifflis a^ent called. on i&& dofendaot -^vkh the alleged note in hm 
podosi, i>ut yrkaxsh ibe did not exhibit, asd tdd' kirn he had a note for ^hal 
aoionnt against hinit ^ich he wanted the fMymeDt of for the plaintiff; 
Itod the jd&^iidai^ seid'he had gbten such a Hote> and woold pay it if th(t 
plaintiff would make a small deduction and indulge hka astoitime| 
Heldy that the note produced on the trial was not identified with that to 
iriiicfa the ad^isttoQ referred, and that the proof, was insufiicient.-— PaA 
mer v. Matumig, 4 Benio's R.^ p. 181.. N. Y.> (lS4d.) 

« 

(Church 4* Davis cited Cowen ^ HilPs notes, 1263, 1265 ; Shaver 
▼. Ehle, 16 Johns., 201.) 



EXECUTION, 

Aa aUea .execution, issued by a jiiatice of ^b peauce, aAer Ilh6 deatlk 
of: tlie defendant, is- an ahmlute nullity, and no rights <?an be tiOfuirtdf 
uiid«r \U*-^Hendersonei/^Vy. Gandy^s Adin^r, 11 AMftmOi B*, p.^l** 
(1847.) 

Par^^mentof an fixecution to a sh^ifi^ m any thing but obitstitJ9t^nal 
e«]veQQy,:i!$ .Borsati^ction thereof, exempt by the > consent of the pl^iliwt 
tiff; but such consent may be implied, as well as.exf3'ess^-9Q4 iTUi^<fcl» 
inferred from lonjj acquiescence. — Preweti v. Slandifer, 8 Smedes ^ 
Marshall's K., p. A9d, Miss, (1847.) 

(Clayton, J., cited Anketel v. Torry etal.^l Smedes ^ Mar., 467 ; 
Bnckmmn y* Tin^ha» ei a7., 2 How.y (S. C.,) 268.) 

Aa execution cannot be- enjoined, on grounds whiefc might have beoiii 
pleaded in defence be&re '}ttdgmea\. r-- De Lixardi ei ids* v. IIaMawa^e$ 
als.i 8 Robinson's La, R,, p. 22. (1847.) 

(SmoK, J., cited Lemon's Es^'r v. DessesearU 1 Mart Ni' S.^ 135^ 
Mmtroe y. Mellfkken, 8 Mart. N, S., 513 ; McMicken y. MiUawdfini 
2 La,, IBl^ Benim v. Rahefis, 3 La., 224.) 



\ 
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EXECUTION— ASSIGN MEN T. 

A penson dot a party to «r execution may advance money- upon k^ and 
by Bgneement hav^ it Aasi^ned to himseifi and thuKf; keep it iniorbe;: butt 
if he .fay the oxeciMion, in whole or in part, without an.^^aement lh»|'. 
it is not to oprrnte as a discharire, or without taking an assignmentv the. 
execution will be pro ianto satisfied and cannot be afterwards enforced. 
* Wifiru./th^fRfiMrA, 9 eh<^rifi*vhftvingt.aQ executioi) in his hands a^iinst 
a principal and surety, pays to the attorney for thq plait^titT) th«^»to f| 
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portion of such execution, expecting to reimburse himself out of a fiind 
in his possession ; and subsequently, wfien that fund fails, takes an 
assignment of so much of the execution from the attorney, the sheriff 
cannot enforce the execution for such sum so paid ; but the executioa 
will be pro (onto satisfied.— *Aform v. Lake, 9 Smedes ^ Marshaifs R,t 
p. 521. Miss. (1848.; 

• 
(Clayton, J., cited Reed v. Pruyn ef al^ 7 Johns,, 426 ; Sherman r* 
Boyce, 15 Johns., 443 ; ffarwell v« Worsham, 2 Humph, 525.) 



EXECUTION— TESTE. 

An execution, the teste of which bears date afler the death of the 
defendant, should be quashed upon motion. Yet, if a sale take place 
under such execution, as the execution is not void but only voidable, the 
sale will be valid as to third person^ who purchase under it, and will be 
protected ; the purchaser's rights will not be affected by subsequent acts, 
over which he had no control. — Harrington v. O'Reilly et al,, 9 Smedes 
4- MarshaWs R., p. 216. Miss. (1848.) 

(Clayton, J., cited Davis y, Hehn, 8 Smedes 4* Mar., 1 ; Wood-, 
cock V. Bennett, 1 Conn., 737 ; Jackson v. Robins, 16 Johns., 537 ; Jor^ 
dan V. Fool, 6 Iredeli, 288.) 



EXECUTOR. 

Where slaves are leA by will to minor children, the executor is not 
discharged by delivering tliem to the children's father, but is accountable 
on their attaining majority, if the slaves are removed from the State and 
converted. — Lang et al. v. Fettus, 11 Alabama R.,p. 37. (1847.) 

(Robinson cited Isaacs v. Boyd, 5 Porter, 388 ; Chappel v. McMuL 
len, 8 Forter, 198 ; Garrett v. Talmadge, 1 Johns. Oh., 3 ; Merrill v. 
Dickey, I Johns. Cft., 153 ; Wi/lmms v. Storrs, C Johns. Ch., 353 ; 
Miles V. Bayden, 3 Fick., 213 ; Hyde v. Stone, 7 Wend., 354 ; Kline v. 
Beebct 6 Conn., 494 ; Fonda v. Van Home, 15 Wend., 631 ; Daily v. 
Tolferry, 1 F. Wmf., 285; Rolherham v. Fanshawe, 3 Alk., 629; 
Cooper v. Thornton, S Bro. Ch., 96.) 

An executor may be charged with interest on the balance in his 
hands found to be due the estate on settlement, from the date of such 
settlement. — Simith v. Hurd et al., 8 Smedes ^ MarshaWs R., p. 682. 
Miss. (1847.) 

{Smith cited Daws v. Eden, 3 Dessaus., ?41 ; Shejkin v. Sletoari, 
1 Johns. Ch., 620.) 



KXBMFTljOIfy ETC', III' 

An executor who trades for a note, and in pa^rment of it gives a note 
which he had taken for moneys of the estate loaned to another, wilLnot 
be allowed to charge the estate, if the note traded for prove valueless, as 
he has no right to mix the funds of the estate witlv^lus own. — Kejl v» 
Boydf 10 Alabama i2., p, 154. (1847.) 

. (Williams cited 2 SUry^s Eq,^ 515, see, 1274; Potpell v. EvanSy6 
Vesey^ 839; Longford v. Gascofgney 11 Ves: 333 ; Tabbs v. Carpenter^ 
1 Mad.y 290 ; Uftdenoood v. Stevens, I Merrtv.^ 712 ; Hanbury v. Kirk' 
land, 3 Sim., 263.) 



; EXECUTORS. 

Where there were four joint executors upon an estate, who gave a 
joint bond for faithful administration, and twaof them ultimately became 
insolvent) and one of the remaining two was compelled, under a decree 
of the Court of Chancery, to pay for property, which/ without fault or 
negligence on his part, had been wasted by one of the insolvent execu- 
tors, prior to the time of his becoming insolvent, it was held, that the 
executor making such payment might recover from, the other solvent 
executor one half of the amount so paid by him, and of all expenses in- 
curred by him in defending the suit in Chancery, in which the. decision 
Was made. 

And it was held, that it made no difference, in thi^ respect, that it 
was agreed between the executors, prior to the execution of the bond, 
that the executor, who subsequently made such payment, should have 
the control of the estate,, and that he in fact transacted most of the 
business of settling the estate, — it also appearing that the other executors 
did participate in the management of the estate. , Such contract would 
only make the acting executor the agent of the other executors. — Marsh 
V. Harrington, 18 Vermont E,,p, 150. (1847.) 

It is the duty of executors and administrators to retain sufficient of 
the personal estaie of the decedent in their hands, to pay the expenses 
of the administration. And they cannot apply to. the surrogate for the 
sale of the real estate of the decedent, to pay such expenses, afler the 
lapse of three years from the time of granting letters testamentary, or 
of administration to them. — Fitch v. Witbeck, 2 Barbour^s Ch. B., p* 
161- N. y. (1848.) 



EXEMPTION. 

The law exempting certain articles from levy and sale, for the U9a 
of families, applies, whether the family is stationary, or moving from 
place to place. Nor would an intention on the part of the head of the 
family, to abscond from one part of the State to another, deprive the 
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(tM7.) • 

The fifticles exempted by law from sale by execution) are not reiw 
dered subject to ^uch sale, in consequence of tiie husband making « 
fraudulent sale of all the rest of his property — -Calloway v. CarpenUTt 
10 Alabama R,t p. 500. (Id47.) 



FACTOR. 

A factor who makes advances on goods consigned to him for sale 
with a limit as to price, cannot sell below such pnce to cover his ad- 
▼Mioesy witJiout timely notice to his principal to return the same. 

The measure of damages, in an action agiunst a factor fer selling : 
goods in violation of- instructions, is the di^rence between the pnoe ' 
obtained on the sale, and the minimum price limited by tbe instmctiooSd^ 
-«iB/d< V. Bmeeau ei al., 1 Sandford's B,^ p. 111. N. Y. (1849.) 

(VANinsftPOBL, J^ cited BeU^. Palnmr et &L, 6 C<MBm, 128; La^ 
Forge v.SMskmd^ 7 Cmoen, 456.) 

When a factor accepts a planter's order, payable ** when in Ainds,'^ ' 
it amounts to a promise to pay out of the fir^ funds of the planter which 
shall come into his hands ; and he cannot defi»ad himself against 4A 
aotioa on the acceptance, by showing that he has never been in funds 
over and' above the amount of a debt due him by thoplant^r, at the time i 
of the >aoeeptaDce^ 

It is fie longer an open question, whether a eonditioaal aeeeptwhoe'' 
be -binding* When the condition is performed, the acceptanoe becomes ' 
absolute. — HanUm v. IngrahametoLyl StrobhoH's i2.,\p. 271, S« C« ' 
(1847.) 



FAL3B IMPRISONMENT. 

No aetiiftl force is necessary to constitute a fi^e imprisonment. If • 
a man is restrained of his personal liberty by 'fear of a personal difliooltyy 
that amounts to a false imprisonment. — SmUh v. The Staler 7 Humphr&ft^ * 
R.,p.Ad. Tenn, (1847.) 



FALSE PRETENCES. 

The- oi&nee of cheating byfalse ipretences is^tin judgment dfkiiw^' 
oommitted where the false pretences are successfully used* and wliere 
the'Oioney or property is obtained, although the Iraud origim^ed and wae. 
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eoBtriTod el0etvhere.*->'7%e Pe<qfk v. Adams, 8 DemoU S*fp, 190. JV. 7. 
(1848.) 

(Whiting cited The King v. Brisae, 4 JSo^t, 164; !77^ People ▼« 
Bathbun, 21 ITfmJ., 509, 539 ; Toton of Barkhamsted v^ Parsons^ 3 
Conn., 1 ; Commtrnwealih v. Giikspief 7 &r^. ^ Bowie, 579 ; ii^fx ▼• 
Johnson, 6 £a«l, 563; iS. C, 7 jBo^t, 68; ConmumweaUk \* Hameg^ 
8 iliner. •/ur., 69.) 



FALSE REPRESENTATIONS. 

Where a person about to purchase a farm was ignorant of the actual 
diaracter and capabilities of the land, and had no means of obtaining 
such knowledge except by information to be derived from others ; and 
the owner, with a knowledge that the purchaser's object was to obtain 
an early farm, and that his farm was not as early as the lands lying ia 
the neighborhood, represented to such purchaser *^ that there was no 
earlier land any where about there," and the latter, relying upon the 
truth of that representation, made the purchase ; and after ascertaining 
by actual experiment, that the land was not what it had been represente<i^ 
to be« he applied to the vendor, within a reasonable time, to rescind the 
bargain, who refused to do so ; Held, that this* funiished a sufficient 
ground for the interference of a Court of Equity, to rescind the contract ; 
even though there was no intention on the part of the vendor to deceive 
the purchaser. 

Whatever may have been the motive of a vendor in making er. 
>]x>neous representations respecting land about to be sold by him, it is 
enough to entitle the purchaser to relief, that there was a misrepresenta* 
tionof a matter of fact, material to the subject^ negotiation, and which 
oonstituied the very basis of the contract. — Taylor v. Fleet, 1 Barbour^s 
JR., p. 471. KY. (1848.) 

» • 

(Harris, J., cited Doggeti v. Everson, 3 Story^s R., 733 ; 1 Story's 
Eq. Jur,, sec, 193 ; Hough v. Richardson, 3 Story's R,^ 659.) 

If a purchaser of goods make at the time material statements as to 
his debts and means, which are relied on, and turn out to have been false* 
the sale is voidable. 

In such case, the articles may be recovered back by the vendor, 
though mortgaged to a third person to secure an existing debt, if the 
mortgage has not been foreclosed, or the third person has advanced no 
new consideration and will not be placed in a worse position than he 
occupied before the mortgage, by his security anticipated from it failing. 
But if the title has absolutely passed to a third person without ndtice, 
and for a new consideration, the goods cannot be recovered back by the 
original vendor. — Johnson v. Peck, 1 Woodbury 4* Minafs R»f p. 334. 
U. 5, (1847.) 
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Thi8'Ji^ia«a'«lU3A8inerS]»i«r fcr a jawrtaSa .t|bMitity /faf gieitliMiiiwi 
mostly English goods, valued at 9722, and alleged to have been «dft- 
verted, March 28lh, 1846. 

The delisndai^ pleaded vn^ gBMty- 

It app^ared':u[B ev]idenoe» tlmt the plaitstifiswetrerineiioliantir in^BosSon, 
(Mass.,) and early in ilardi^ last, were applied t» by one Whseelock^of 
fimtoU Kbo4e Iskiaid, to purchase €^* them a ^antity of goods. Whee- 
lock alleged that he was then worth (1200 surp]u$, aflar paying «fi 
debts, and owed nobody except one Briggs, for some goods he had lately 
purchased of him. The plainiii& caused Wheelock to sign a written 
statement containing - the -above representations, and relying on their 
truth, made sale to him of about 9750 worth of merchandise, which 
Wbeeiock took, and earned to Rhode Isllmd. 

In a few days after, April 17th„ 1846, he gave a mortgage of tfaein 
and his other .^oods to Briggs, to secure him for the purchase money of 
Jus stock that hotd been sold' to Wheelock in the January previous,' and a' 
mortgage of lliem then tak^ by Bnggs from Wheelodt,^ dated January 
2dth, 1846. On the 20th April, 1846, Wheelock executed another 
tmtif^afS6 of them to^ Hutchings & Anthony, to secure a debt to them ; 
and 22d April, {847, assigned the whole to the defendant Peck, in trust to 
Be sold, and first pay Briggs, then Hutohings ^ Ck//, then other creditors, 
and the surplus: to Wheelook. 

It further appeared in evidence, that 4l8&0 6f the purchase money 
had been paid to Briggs in January, and some 8200 or $000 sinoe, by 
sales of the goods ; and that in the assignment were contiaitled sundry 
book accounts, to the amount of 9700, a part of which had been oollected 
by the defendant. 

ft was noW eontendeMf by the defendant, th^it all the property aasigtied 
would not more than pay the two original mortgages, ahd it was not 
shown' that Wheelock in IJiOt bald any other estate, though his. wife waa 
Imported to be' worth eome mone^. 

It was further shown, that when Wheelodc bought of the pltintiflb, 
he owed other persons thaif Briggs, as follows, viz., Hutchings dc An- 
thony, about'V^'; John A^ Goi^y^ #306 ; and Whitoombr 8l85. 

Wccters Bind Carpenter^ counsel for the plaintiffs. 

StM^dty^WM defettdaiil. 

Wot)i»oirr,' Jv,'ifiistinitil^ the jtxry, ^at if Ihe repreteAtations made 
by W-he^loek 90 the plamr^s, aft the time of the porbhitse, were false 
m4i frttudttlentyaind fpiete Celled on by the plaintiffs, a«ld ;were sb tbaternil 
thiit the sAie would iioVpvodKibly have beto made witihoUf ildiem, the sale 
w)is voidable ai 4^e<!w«on Ae parties to it. 

Offfe party titfd obeaincid cue^h by meiaa^ tiot justifiable, a*d the <other 
had pa ned #itti >hi9 pnop^y under false pretences and avermoste, wliioir 
were nmte rial and untruee. 

It was right, then, in law as well as equity, that such 'a purchaser 



libould not fvoEX by bis owp wrong, and tbat the seller &n4 purcbalBer 
Aould in such case stand as if nothing had occurred between them. 

But when rights of third persons Intervene in this class of^ases, they 
are to be upheld ; if those persons puj-chased the property absolutely^ 
and parted with a new and valuable consideration for it without notice of 
9iiy fraud. Because, ji!^Uke the oase of thjeft, the vej^dor here volun- 
tarily parts with the possession of his property, and thus enables the pur* 
chaser to gain a credit, or to appear to be the owner, and thus he bought 
of honestly. And though in the case of theft, it is otherwise, and the 
owner may recover the property of third persons, yet he cannot in cases 
of fraudulent sales, else the community would be deceived and defrauded 
as much as^he vendor. — Parker v. JralricJ:, 5 P. 4* JB., 175^ Somes v» 
Brewery 2 Pick.y 184; Rowley v. Bigelow, 12 Pick., 307; Story on 
Bailm.f sees. 124, 125 ; 8 Cow., 238 ; Lloyd v. Brewster, 4 Paige, bd7*^ 

The true tests, then, as to third persons, are these ; 

If they buy absolutely, and for a new and full consideration, and 
without notice of the fraud in procuring the goods, they are to be [^ro. 
tected in holding them. • 

But if they have nptiee of the fraud, or give no new valuable con- 
sideration, or are mere mortgagees, pawnees, or assignecSs in trust for the 
debtor) or for* him and others, such third persons are to be regarded as 
holding the^oods open to the same equities and exceptions as to title^ as 
they were open to in the hands of the mortgager, pawner, or assigner. 

The latter is still interested in them; has a residuary title; haa 
taken no new consideraftign for them ; and his assignee or mortgagee 
has parted with nothing new for the goods ; has not bought them ; and, , 
if he loses them, is in no worse condition than he stood before they 
were purchased and^assigned or mortgaged him. 

If the defendant then stood in this attitude, or the mortgagees for 
whom he acted ; the plaintjgs should recover against him. 

Be would lose nothing by such a recovery, as he held other goods 
sufficient to defray his 'expenses, and had no debt against Wheelpck to 
be secured or paid. 

Nor wou^ld the mortgagees lose any thing, looking to this transaction 
a» a whole. They stood better than before it took place, as they had 
been partly paid by sales of some of these goods before a demand 
on the defendant and these last sales are not to be computed in the 
damages recovered against him. 

They could stand no worse, as neither of them had given any new 
credit, or* parted with any new consideration, on account of the raor- 
gages or assignment of this property. 

The Court .then called the attention of the jury to the evidence which 
bore upon the facts,, that the representations made were not true, aqd 
were at the sanie time material in the trade. 

The jury returned a verdict for the plaintiffs. 

If A agrees to buy a plantation for B, and B agrees to pay A 
what he gives for it, and A should represent to B that he gave three 
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thousand dollars for it, when in fact he paid a less sum, and B pays hinr 
three thousand dollars, an action on the case will lie in favor of B 
against A for the deceitful and false representation, — Green v. Brycmt^ 
2 KeUy's R., p. 66. Ga. (1847.) 

(NisBET, J., cited 1 East, 318 ; 2 East, 92; 3 Ves. ^ Bea,, 110; 6 
Bos. 4- Ptt//., 241 ; 1 Day, 22; 7 Cranch, 92; 17 Mass., 182; 6 
Johns.y 181 ; 6 Cowen, 346; 2 Wend., 385; 7 PTend., 1.) 

Tf a party makes a false representation to another person, who is 
ahout to act upon the faith of that Representation, the former,must make 
the representation good, if he knows it to he false. 

Where a party intentionally misrepresents a material fact, or pro- 
duces a false impression, in order to mislead another, or to entrap or 
cheat him, or to obtain an undue advantage of him ; in every such caso 
there is a positive fraud, in the truest sense of the term. — WilUnk v» 
Van^teer, \ Barbour's R., p. 559. N. Y, ^ (1848.) 

(Barculo, J., cited Story Eq., see. 181 ; Evans v. Bicknell, 6 Fe*.» 
173; Story Eq. sec. 192.) 

Qne who designedly represents another as solvent when he knew 
that he was not so, tod thereby induces a third person to give him a cre- 
dit, in consequence of which the latter sustains a loss, will be bound to 
indemnify the party injured by such representations. — Parrishv. Cirode^ 
8 Robinson's La. R., p. 117. (1847.) 

Appeal from the Commercial Court of New Orleans, Watts, J. 

Benjamin, for the plaintifT. — In actions like this the questions for con- 
sideration, are : 1. Were false representations made ? 2. Was the pe'rson 
making such representations a^v^are of their falsehood, or in a position in 
which he was bound to know the real facts? 3. Was there damage to 
the plaintiff? Pasley v. Freeman, 1 Dumf. <J* East, 61 ; Eyre v. DunS' 
ford, 1 East, 325, 6 ; Russell v. dark. 7 Cranch, -67 ; UpUm v. Vail, 6 
Johnson, 182; Allen v. Addington, 7 Wendell, 18, 19. 

Schmidt, for the appellant. 

• 

BuLLARD, J. — This is an action by which the plaintiff seeks to reco- 
ver damages from the defendant for falsely representing his son and son- 
in-law, composing the firm of Cirode & White, of Mobile, as solvent 
and worthy of credit ; by reason of which false representations he was 
induced to sell them merchandise to the amount of about 91700, which 
he Idsl by their insolvency. The plaintiff recovered a judgment for the 
amount of the goods sold, and the defendant ha<< ap|)ealed. 

fn cases tu ruling principally, if not altoi^ether, upon mere matters of 
fact, we do not feel it to be our duty to enter minutely into an* analysis 
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of the evidence. In the present case, we are far from being ready to say 
that the Court below erred in the conclusion that the conduct of the de« 
fendant was designed to deceive the plaintiff, and others who had dealt 
with the firm of Cirode & White. He represented them to the plain- 
tiff's clerk as dealing altogether for cash, and as having no bills due/ 
while, at the same time, he had claims against tljem for a large amount 
for advances, to secure which, he soon after levied an attachment which 
broke up their establishment. 

But it is contended that the plaintiff has failed to show that he ha^ 
lost any thing, not having prosecuted his principal debtors, and exhausted 
his remedies against .them; It is true, that however fraudulent the coa« 
duct of the defendant may be shown to have been, the plaintifi* cannot 
recover without showing that he has really sustained damage. The re- 
cord shows that Cirode ds White are insolvent, and have been declared 
bankrupts. It further shows that the defendant levied an attachment cm 
the property of Cirode 6c White, having previously made oath that 
they were about to remove themselves and their property out of the 
State of Alabama ; and that the property which they had been enabled- 
to purchase of the plaintiff went partly to pay the debt to the defendant, 
he knowing that the goods had been purchased on a credit. 

It is ordered that the judgment of the Commercial Court be affirmed^ toUh 
costs. 



FEME COVERT. 

An infant feme covert cannot bind herself l>y deed" so as to bar 
her right of dower. — Cunningham v. Knight^ 1 Barbour* s R., p. 399. 
2\r.y. (1848.) 

(Jones cited Jones v. Todd. 2 /. /. Marsh,, 361*; Sandford y. Mc* 
Lean, 3 Paige, 117, 121.) 



FRAUD. 

Where a fraudulent combinatioi;i is entered into to defeat the claims 
of creditors of a judgment debtor, there is no difference between those 
who form the design and those who afterwards enter into it with a know- 
ledge of its character, and aid in carrying it out; all are equally affect* i 
' ed by the fraud. — Stovall v. The Farmers^ and Merchants^ Bank of 
Memphis, 8 Smedes 4* MarshaWs R., jp. 3Q5. Miss, (1847.) 

Where the master of a steamer, for the fraudulent purpose of aiding 
a debtor 'in removing his property into a foreign country beyond the 
reach of a creditor, conceals from the latter the fact of his having enter- 
ic into an arrang^meiSt with the debtor for ita removal, and/ with a full 
luiowledge of tlie rights of the creditor, transports the property t>ut of 
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theCi^iM States, thereby preventing the creditor levying an attacti 
meni an^ saving, hta debt, be will be liable to the creditor for the amown 
of the debt, where it doea. not ex^ed the value, of the property so. re? 
raofr^.'-^Imh v. Wright et aZl^^ SBoUmm's La. B^ jp. 4128. (1847.) 

When a party by fraud obtains possessioB of property^ under a cqxk 
tract which he had not complied with on his pfurt, an.oSer by the de^ 
firafided party^ to make a new contract which is» not acceded to, ia not 
a^ waiver of any right he had against, the other for the fraud practised^ 
'^Adam:Y.Shcil^mMatamtB,^J[f. 478. (1847.). 



FRAUDtENT CONVEYANCE. 

Where the consideration of a conveyance is paid by one peraoOr Aui 
Ibe conveyance i» taken in the name of another, for the purpose of de«* 
fraudtng the creditors of the person advancing the money, although such 
conveyance is. valid as between the parties, and vests the whole legal 
^d equitable title in the grantee, it is^ fraudulent as to creditors. And 
a creditor having a judgment against the person advancing the money, 
may file his bill against the fraudulent grantee, to set the dee^ aside ; so 
far- as to have his judgment satisfied out of the land. But the adminis- 
trator of the person advancing the money upon the purchase of the land, 
is not a proper party to such a bill. — Jackson v. Forrest, 2 Barbour^ 
Ch. R.y p. 576.- N. Y. • (1848.) 



FREIGHT— INSURANCE. 

There is an interest in the freight of a ship whenever frei^t is 

gaged by a valid .contract, and the ship is at the proper place to receive 
the cargo, which may be insured, though tiie goods be not laden on 
board. — Gordon v. The American -&#* Co. qfj^, Y., 4 Demo's i?., 'p. 
360. N. Y. (1849.) 

(EnUrson ^ O'Comor cited, 6 T. 5., 478; 7 East, 700; 2 Wo^k^ 
C. C, a46 ; 5 Bivg. N. C, 519 ; 1 Moody <f Rob., 88 ; 8 Bing.^ 79, 
fteto, S. C. ; IB.^ Ad., 45 ; ^B.^ C, 638; 3 Johns., 49; 2 Cmn.f 
868 ; 1 RaaU, 97 ; 3 T. R., 368 ; 13 East, 323; 1 M. ^ Sel., 513; 
10 Johns., 127, 201 ; 4 Camp., 297 ; 1 B. ^ P., 364 ; 2 Archb., N. F.^ 
149; 3 SUph. N. F., 2099; 2 Brod. ^ Bing., 320; 3 ChU. Cotn. 
Lawj 451, 326 ; 1 FkU. on Ins., 132, 43 ; 3 Kentj 207 ; 2 Burr., 1^16 i 
2 Jaftn^., 335 ; 4 Howard, 326 ; 10 Mass.y 26 ; 1 Ducr on Ins., 168 ; 
Hughes on Ins., 110, 11 ; Miller on Ins., 15 ; 1 Magens Le^ Mer*, 106 ; 
WeskeU on Ins., 244, 426 ; 1 Marsh, on Ins., 97, 111 - ^ Eoj*, 548 z 
Park on Ins., 28; 4 Johns., 445 ; 4 T. A, 210; AB. ^ P .n; I 
Mason, 127 ; 2 Caine, 14. 



GRAND J6R0B9. 

Gmnd Juirof» are e^mpetent witaea^mi to pixyre facta whiqh came t9 
tieir knowledge while acting in eueh eaj^oity A^-nQraM^ W Warrmgfimf 
9l GUman^s R., p. ^99. Ills. (1647.). 

(7Va»sr €1^, 3 Wheai. Sehp., 1091;: 1 bf^«wi7^ jBi^.^SOO, no(f ; 
fncorusffi V. it7i^27, 2 Bam* 4* Cr€«M 494 ; ^ 9 St0^km\ Ni P., 2285; 
Lowe's cascr 4 GreenL^A^; fiogi^s v;i£ai/4 3 &;aflft«|'45; 3 JoAn^ 
234; 4 C. if? P^ 444-) 



GUARDIAN i;ND WARD,, 

Whene^ « guavdian Sbld^laed of biavavd for raainteiia^ca and educa- 
tion* under an Older of the Orphan's Goiut^andthe weed married and 
died under twenty^one, leaving a childuwiio also- died in. infancy, the 
Jmsband^uing: as ttdrainistrator of the wife jb- eQtitlad to the surplus of 
the pniceeds.of the sale^ received by the g^aniian. during the life of the 
wife, eitlier in right of his wifr^ or of- his- e,id!tii.r^I)yer %, Cornell^ 4 
Aoti'r R^rp. 369. Fa. (1847.) 



HIGHWAY. 

AauFveyor of highways is a competent witne0s'fi»rthe! town, in an 
actlcm against the town to recover damages' for an injwry received bar 
reason of a defect or want of repaiy in a highway wi^iin the surveyor's 
district, he not being liable to the town for the<.amount of the. damages 
that may be recovered in such fL^hn.^'^WMteyi.'Ii^^ajbitarUs of Fkwp' 
«toi, 10 Metcalfs R., p. IWl Mass^ (}647.>i 



i HUSBAND AND' WIFE. 

ft 
A conveyance of real estate executed and acknowledged by husband 
amd wife, bat in the body* of which the wife's-name isoot inserted, does 
not convey the interest of he wife in the'^^Demiae8««^C<ia;e<-ii/. v- WdlSf 
7 Bhckfurd's R.y jt^ 410. Ltd. . ('1847«)r " 

EftiiOR to the Rush Gitcalt Ckiuirt. 

Blackford, J«**r-Assiiimpsit brought hf- Welbj as/ assjgnee ol oqo 
James Conell, against Cox and Morrow on a promissory note. Tlie 
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mote was dated on i)ie 1st of Decemiier, 1886, aad was payable to Con* 
well or ordef, three years after date. ', 

Pleas. — 1. Non-assumpsit. 2. That the note was given in part con* 
sideration of lots numbered 19 and 20 in the town of Laurel ; that upon 
the execution of the note, the payee gave to the defendants his title-bond, 
the condition of which (after reciting that he had received one-third of 
the purchase-money, and the defendant's note for the residue payable in 
three years) was, that he would execute to the defendant a deed for said 
lots with relinquishment of dower, upon payment of the residue of the 
purchase-money ; that the note sued on was for said residue of the pjr- 
chase-money ; and that^he payee did not on the 1st of December, 1839, 
or at any time previously, make, or offer to make to the defendants, a 
deed for said lots, nor at any time afterwards, until the 18th of Septem- 
>ber, 1840 ; wherefore the consideration of the note had failed. 

Replication to the special plea, that on the 15th September, 1840, the 
plainiidf tendered to the defendants a deed for said lots with relinquish- 
ment of dower, executed by said James Conweil and his wife, which 
tender was prior to the commencenr^ent of this suit ; wherefore the con- 
sideration of the note had not failed. 

The defendants craved and obtained oyer of the deed mentioned in 
the replication, the substance of* which deed is as follows : — This inden« 
ture witnesseth that the parties to this agreement having considered, etc., 
do mutually agree, as follows, viz., James Conweil, the pa'fty of the 
first part, agrees, etc. ; and we Robert S. Cox and Charles W. Morrow, 
.the party of the second part, etc., have purchased of the said party of 
the first part lots numbered 19 and 20 in the town of Laurel, aad have 
paid to the party of the first part the sum of, etc. The party of the first 
part hath granted, Jbargained, and sold, and by these presents doth grant, 
bargain, and sell to the said party of the second part, and to their heirs 
and assigns, the above-described premises, etc. The party of the first 
part binds himself, etc., to th^ said party of the second part, etc., to de- 
fend said lots against the claims of all persons, etc. In testimony where- 
of, the said James Conweil and Wineford Conweil his wife, have here- 
unto set -their hands and seals this 5th of September, 1840. — ^James Con- 
well, [seal]. Winef(»d Conweil, [seal,] 

There is a certificate 6f a justice of^ the peace in t(ie usual form en- 
dorsed on the deed, stating the acknowledgment of the deed by the said 
Conweil and wife, the wife being examined separately, etc. 

Oyer as aforesaid of the deed having been obtained by thA ' defend, 
ants, they demurred generally to the replication ; but the demurrer was 
overruled. • 

The cause was submitted to the Court on the general iss^e, and judg- 
ment rendered fer the plaintiff. 

On the trial the plaintiff proved the execution of the note and of Con- 
well's title-bond., He also proved that on the 15th of September 1840, 
he tendered to the defendants a deed for the lots aforesaid, the substance 
of which deed we have already stated, oyer of it having been given to 
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the defendants. The deed was objected to hy the. defendants, but the 
objection was overruled. * 

The replication to the special plea is bad, because, as we shall pre- 
sently show, the deed alleged to have been tendered is insufficient; The 
special plea is also bad. — Cox et ah v. Hazard, decided at this term. 
I'he deed offered in evidence by the plaintiff, and shown on oyer^ does 
not convey the interest of Conwell 's wife in the premises ; her name 
not being inserted in the body of the deed. — CatUn v. Ware^ 9 Mass.p 
209 ; Lufkin v, Curiis, 13 Mass,, 223. The conveyance tendered, 
therefore, was not such a one as the defendants were entitled to, under 
their contract with Conwell. 
« 

Per Cu&iam. The jjidgment is reversed^ toith costs. Cause ^v- 
mtmded, ^c, 

% 

A husband may maintain replevin for personal chattels belonging ta 
his wife at the time of the coverture, without joining her in the |uit.— 
Broum v. Fitz, 13 New Hampshire R., p. 283. (1847.) 

(Gilchrist, J., cited Bull N, P., 50-53 ; Powe^ v. Marshall, 1 Std*^ 
172 ; Bourn v. Mattaire, 1 Bacon's Ab., 501 ; Selw. N. P., 280.) 

A conveyance being made of land and slaves, to a husband in trust 
tor his wife and children, his possession of the property will be referred 
to the deed, and that he holds it as trustee merely, unless he does some 
act, demonstrating his intention to assert Iris marital rights 6ve^ it. If 
he dies without manifesting such intention, and before any creditor has 
in his name asserted such right, the interest of the wife in the property 
will survive to her. — Terrell et als, v. Green ei als,, 11 Alabama R^^p* 
207. (1847.) 

(Orm6nd, J., cited Honnor v. Morton, 3 Russ., 68 ; Johnson v. John^ 
Mony 1 Jac. 4- W., 450 ; Kenney v. Udall, 5 Johns, Ch.* 573 ; EllioU 
V. Cordell, 5 Madd., 150 ; Andrews v. Jones, 10 Ala,, 400 ; Spear v. 
WaJkeky, 10 Ala., 328 ; FeClowes ^ Co. v. Tann, 9 A{a., 1002.) 



Where in a suit against husband and wife, to foreclose a mortgage 
upon the separate estate of the wife, given to secure a debt of the hus- 
band, a decree pro confesso is rendered, it will not be sufficient ground 
to sustain a bill of review, at the instance of the wife, to set aside the 
ileoree, that her husband fraudulently concealed from her the extent 
and character of the mortgage, kept her ignorant ,of the nature of the 
suit against her, and told her it was mere form, and would not affect her 
rights ; to affect the validity of the decree, the other party to the suit 
must have participated in these frauds.—* /ame« v. Fisk et aL, 9 Smedei 
4- MarshaWs R., p. 144 Miss. (1848.) 



I 

If the husband Rierely expends hir personal labor in the imptfdveJ- 
ment of his wife's estate,, thV estate i^ not therptb}r ioad^ a debtor to th^ 
fiufiband, nor can the creditors of the latter charge it with the Valtie of 
the labor. — Sbat et (d, v. Sorrtll et ah 11 Alabama' R., j>. 9W. 
(1847:) 
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A biSquest of slaves to a husband, to be held and worked' by hitf^ fk 
the use of his wife and children, but subject in no way to hisdbbui^ 
contracts, or judgment, and at his death to be equally divided among 
his children, then living, does not create a legal estate in the husband, 
which can be sold under execution at law. — Spear v. Walkie^, WJ^fi^ 
hama i2., p. 328. (1847.) 

Weit; of. error to the Circuit Court of Barbour. 

Claim of^roperty interposed by Spear, as trustee for his wife and 
diiidoenvto a certain slave levied on as his individual property, by vir- 
tue of a writ of ^. /a,, in. favor of Walkley. 

At. the trial, the claimant made title to the slave under the following 
bequest, in the will of Mrs. Hiamptohj to wit : " I give and bequeath to 
Anderson Spear, Letty, Becky and her children, Joe and Leonora^ and 
their fbture increase, to be held and worked by him^ forthe use of his 
Wife and children, but subjedl in no way to* his debts^ contracts, or judg* 
ments, and at his death, to be equally divided among his children, ^ven 
Uvii^, and the issue of such as may be dead^ talking- together the part 
that would have falleti to their parent.'* 

The claimant also proved that the debt for which the levy was 
made, was due at the time the will above stated was made, and that he 
was insplvet^jt. It was also in proof that the wife and children of 4he 
claimant, living with him at the time of the levy, were the same a^at 
the time when the will was made, and that he did not have possession 
of the slaves until after the death of the testatrix. 

On this state of proof, the Cirpuit Court charged the jury, that the 
slave was subject to the plaintiff's execution. 

This charge is the only error assigned. 

f 

Betser, for the plaintiff in error, insisted, ehat the claimant w«b n 
vrmre trustee for his wife and children, under the will, and took no bdnc^ 
ficial interest by the devise. — Hunt v. Booth, 1 Free., 215 ; (yNeal f^. 
Teague, fi Ala., 345; Lamb v. Wragg, B Porter, 73; JohMonv. Thoim^ 
son, 4 Dess., 458 ; 2 22. 4« M., 197 ; Anderson v. Anderson, %Mi 4" 
JR., 427 ; Bennet v. Davis, 2 P. Wms., 316 ; Jarman v. Bridget, 6 5. 
4-B., 467. 
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SujjfmL, coQtra> argued^ that goods given to the joint use of husband 
^qd wifej ara-6ttbj^ct td thehusband'^ debts. Harkins v. Goalter, 2 Porter^ 
^*^s To xRak& a; separate estate to the wife, there must be words to ex- 
clude the: iiitecest of t^e husband. Lamb y. Wraggy,^ Porter ^ 12, So« 
bequest to wife and children makes the interest of the wife subject to the 
husband's debts. Dunn v. Bank of Mobile, 2 Ala,, 152 ; Inge v. t'or'- 
TgMer, et Ala., 418; Br. Bank v. WUUamSylAla.^h^^. As the use 
for the be^cffit of the wife passed to the husband absolutely, the re* 
striction upon the right of disposition is vgid. 

6oi*i)TSWATT9> J.'^Without, at this time, undertaking to decide 
whether tbe husband, has, or has not, an interest in the profits of the 
slaves bequeathed by Mrs. Hampton, we are clear he has no such in- 
terest in the slaves themselves, as is the subject of levy and sale under 
exeeution. The-title<t|^the slaves is vested in him for a special purpose, 
aind hift control over them is, to work them for the use of his wife and 
children. If they c^n be tak^i from his possession by a creditor, the 
trust that they shall be worked 5y Aim, cannot be carried into efieot, but 
will be certainly defeated. On the other hand, if the profits of these 
sieves, when woriced, constitutes a fund to be divided between the wife 
and children, then the wife's share of that devolves on the husband, and 
caoronly be separated and ascertained by a Court of Equity. This case 
has ar very remote resemblance, if any, to Banks v. Charlton, 7, Ala., 32| 
or Braneh Bank y. WiUiamSj 7 Ala ., 589, for in both these cases the use 
wes a general one, for the benefit of his wife ; whilst here, the slaves are 
tO)be used in a particular mode, and by e particular person. 

The judgvient, for the error in the charge, U reversed and the cauH 
remanded^ 



IDIOT— CONTRACT. 

The contracts of persons non compos mentis, are, if not wholly voU 
el all events voidable, unlese when they relate to necessaries suited to 
their condition in life. 

When the fact of an incapacity to make a legal contract is es- 
tablished, the eontract, unless in certain excepted cases, is avoided* 
That is a legal consequence depending on the discretion of no Court or 
Judge. — Fitzgerald v. Reed, 9 Smedes ^ Marshals R., p. 94. Miw* 
{1648.) , 

(CukTiov, J., cited Comfpi't Dig., D. 1, 2; Chiay Con., 110.) 



INDICTMENT. 

Tjhecoly idodeef preferring an indictment is .through the medium 
of a grand jury, and it is their imperative duty to make their present- 
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meats in open .Court. The indictment being the foundation of all sub- 
sequent proceedings in the cause, the record ought to show affirmatively 
the returning of the indictment into Court by. the grand jury. This is a 
necessary part of the record, and can no more be dispensed with than 
the verdict of the jury. — Rainey v. The People^ 3 GUman^s R,, p. 71. 
IBs. (1847.) 

(Trumhull if Bond cited Ecv. Statj 309, sec. 3 ; 1 ChiUy^s Crim, Law^ 
824 ; Gardner v. The People^ 3 Scam., 85 \ McKinney v. The People^ 3 
CriTman, 540.) 

In an indictment for a misdemeanor, a substantial description of 
an offence is all that is required. — Bilhro v. The State, 7 Humphreys' 
JR., 17. 634. Tenn. (1847.) 

If on an indictment against two persons, one c#them be tried separate- 
ly, the record, by showing that the prisoner was separately tried, necessari- 
ly shows that the Court directed the trial. 

If the record of a criminal case show that in the course of the. trial, 
the Court had, on an adjournment from one day till the next, placed the 
jury in the charge of a bailiff, it will be presumed that the jury was 
committed to his care in a legal manner, whatever that may be. 

A count in an indictment for murder stated, that the defendant made 
lin assault on one G. B., and that the defendant with a certain axe, dsc.y 
the said G. B., in and upon the left side of the head and over the left 
temple of him the said G. B*, then and there feloniously and wilfully 
and of his malice aforethought, di9 strike and beat, giving to the said G. 
)3., then and there with the axe aforesaid, in and upon the rigJU side of 
the head of him the said G. B., and over the right temple of him the said 
G. B., one mortal wound, dsc, of which said mortal wound the said G. 
B., dec, on, dz;c., died, and so the jurors aforesaid, upon their oath afore- 
said, do say, dec. Held, that the count, in the description of the ofience, 
was repugnant and .inconsistent with itself in a material part, and was 
void. 

Such count must state the part of the body to^hich the viol^ice 
was applied ; but the proof need not correspond with the statement. 

If an allegation in such count be sensible and consistent in the 
place where it occurs, and be not repugnant to antecedent matter, it can- 
not be rejected as surplusage, although it be repugnant to a subsequent 
allegation. 

An objection to such count for repugnancy in the. description of thd 
offence, cannot be removed by striking out the allegation which is incon- 
sistent with a previous one, unless, after striking out the subsequent alle« 
gation, a legal description of the offence will still remain. 

In an indictment for murder, where the death is alleged to have been 
eaused by a wound, it is not necessary to describe the depth or breadth 
^f the wound. 

An indictment in such Case concluded as fellows : ** And so the jurors 
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aforesaid u^ion their oath aforesaid do say, that the said S. D. (the pri- 
soner), in manner and form aforesaid, febniously and wilfull3r, and of his 
malice aforethought, did kill and murder, contrary to the form of the 
statute," dec. Held, that this conclusion was insufficient, for not desig* 
nating the person murdered. 

Although an indictment charge that the defendant feloniously and 
wilfully, and of his malice aforethought, did strike the deceased, dec, 
giving him, &c., a mortal wound, dsc, yet if it do not contain the tech- 
nical allegation that the defendant feloniously murdered the deceased, it 
is an indictment for manslaughter only and not for murder — the w/>rd 
murder being a term of art which cannot be supplied in an indictment 
by any other word. 

A ver(jlict against the defendant in n^anslaughter must fix the punish* 
ment.— jDiaj v. The StaU, 7 Blackford's R.y p. 20. Ind. (1847.) 

Error to the Vijro Circuit Court. 

Blackvord, J. — This was an indictment a^rainst Samuel Dias and 
Hannah Gillman for the murder of one Greorge Brock. There are two 
counts in the indictment. The said Dias being arraigned, pleaded not 
guilty, and a jury was sworn to try the issue. The examination of the 
cause not being finished on the day it was commenced, the jury were 
placed under the charge of a bailitf, to be returned into Court the next 
morning. The trial was not concluded on the second day, and the jury 
were again put in charge of a bailiff who was sworn to attend them, to 
be returned into Court the following morning. On the third day, the 
cause was submitted lo the jury, who returned a verdict of Guilty i 
Motions for a new trial and in arrest of judgment were made and over- 
ruled, and judgment rendered that the prisoner Dias be executed. 

The first error assigned is, that the record does not show an order 
of the Court for the separate trial of the prisoner. There is nothing in 
this objection. The record, by showing that the prisoner was tried 
separately, necessarily shows tfiat the Court directed the trial. 

It is also assigned for erroi;^ that the record does not show that the 
bailiff, to whose care the jury was intrusted on the first adjournment of 
the court, was sworn. In support of this objection, we are referred ta 
the case of The King v. Stone, 6 T. i2., 527. There the entry of ad- 
journment states that the bailiffs who took charge of the jury were 
sworn ; but the case does not show that it would have been error had the 
oath been omitted, or had the record not shown that it was administered. 
This Court reversed a judgment against a prisoner in a capital case, be- 
cause there was no entry of record fVom which it could be implied that 
the }\iry had been legally disposted of during an adjournment of the^ 
court. Jones v. The State, 2 Blackford, 475. But that was a different 
case from the present. There is here an entry of record, that on the* 
adjournment the jury is placed in charge of a bailiff, to be returned into 
Court the next morning; and we must presume from thaffentry that the 
jury was committed to the care of the bailiff in a legal manner, what- 
ever that may be. 
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The last error assigned is, that both the oounts ia the indiiotaient are 
insufficient. 

The first count, so far as it is necessary to state it, is as Allows : That 
Samuel Dias, late of, d»;., and Hannah Gillman, late of, dec, on, &c., 
with force and arms, at, &c., in and upon one George Brock, dec, did 
make an assault, and that the said Samuel Dias and the said Hannah 
Gillman, with a certain axa, dec, the said George Brock in and upon 
the left Hide of the head and o>ver the left temple of him the said George 
Brock, then and there feloniously and wilfully, and of their maliee 
nforethought, did strike «nd heat, giving to the said George Brock then 
and there, with the axe aforesaid, in and upon the right side of the head 
and over the right temple of him the said George Brock, one mortal 
wound, of the depth of three inches and of the breadth of six inches, of 
whiuh said mortal wound the s»id George Brock, dec., on, dec, died ; 
and so the jurors aforesaid, upon their oath aforesaid, do saiy, dec The 
objection made to this count is, that, in the description of the offence, it is 
repugnant and inconsistent with itself. The charge is, that t[)e persons 
indicted struck the deceased with an axe on the left side of the head and 
over the left temple, giving to him then and there, with said axe, on the 
r^U side of the head and over the right temple, a mortal wound. 

There is in this part of thex^ount a manifest repugnancy in the de- 
tcription of the offdnoe as to the plnco of the wound ; the first part of 
the sentence, viz , that the persons indicted struck the deceased with ao 
axe on the left side of the head, dec, being inconsistent with what, fol- 
lows, viz., their givii^ him then and ,there with said axe on the right side 
of the head, dec, a>rKiortal wound. And this repugnancy occurs, as it 
must occur to- he fatal, in a material part of the count, for the part of the 
body to which the violence was applied must be stated ; and even if the 
wound he alleged to have been on the arm, hand, dec-, without saying 
whether the right or left, the indictmemt is bad. The proof, to be sure, 
need not tcorrespond in this respect with the>l legation, but the allegation 
itself cannot be dispensed with in the indictment. 3 Clult. Cr. Law^ 
735 ; Arch. Cr. PL, 3S4. The dejfeet cannot be remedied by treating 
the iirgt statement as to the part of the head of the deceased which way 
6lni«k as superfiuQu^, because that statement is sensible and consistent in 
the iplaee wliere it oocura, and is not ropi^gnant to antecedent matter. 
Chit. Cr: LtuD, 2*34. Tfie King v. Stevens et a/., 5 Eristi 244. Nor 
can the di65lcuJty be remc^ved by considering as superfluous the subse'- 
quent allejjation, as to the persons indicted jjiving to th« deceased on the 
ppposite side of his head the mortal wound. If this latter allegation 
were left out, the count, w$ to the matter i^ question, would read as fol- 
lows: That the said Samuel pias and the said Hannah Gillman, with .a 
certain axe, dec, the said George Brock in and upon liie left side of the 
head and over the left temple of him the said George Brock, then and 
there feloniously, deic, did strike and beat, giving to the said George 
Brock, then a*)d there, with the axe aforesaid, one mortal wound, in thai 
case, the necessary aUegation relative to the giving of the deceased a mor- 
tal wound, would be defective for not setting out the part of his persoi» 



«ll whioh suofa "vi^miRd wns given» the word << there" »ia the sentenoe hav- 
ing reference only toth^ venue. There being then a repugnancy in ar 
material charge of the count in queation, tv^hioh cannot be avoided l^ 
fltrikifigout a part as superfluous, the count can not 'be sustained. — 2 Hawk* 
PI €r.y 228 ; 1 €Aitt., Cr. Lm, 227; ArcL Cr. PI, 51 ; Rex^ v, S<e- 
vens, 5 East, 244. 

The second count is (Objected to on account of an alleged ddfedt in its 
conclusion. This count is similar to the fir^t until it pomes io the con* 
elusion Gommencing with the words, <' And so the jurors aforesaid," &c.| 
except that it does not sta;te the ler^th and breadth of the woufMi, which 
it was not ineee^ary to state. Eno <v. Tom:lmsmi. 6 CUirr, ^ Fapa^, 370 ; 
and .except ^at it is not subject to aay objection for repu^aiioy • Tb^> 
conclusion objected to k as ibllows : ^* And so the jurorl afo4?esaid, upon , 
their oath aforesaid, do «ay, that the said Samuel Oias a^d tRe said. 
Hannah Gillman, in manner and form aforesaid, feloniously and wilfully, 
aad of their malice aforethought, did kill and murder, contrary to the 
form of the statute,'' &c. The defect here complained of is, that the per* 
son murdered is not designated. This defect is believed to be fatal. The . 
averment that the persons indicted, feloniously and wilfully, and of their 
malice aforethought, did kill and murder, without any th^ng more, does 
not amount to any charge against them which the law can recognize. 
The consequence is, that the count is left without the techincal altega^ 
tion, that the persons indicted feloniously, dsc., murdered the deceased* 
It is true, that the previous part of the count charges that the persons 
indicted, feloniously and wilfully, and of their malice aforethought, did 
strike the said George Brock, &c., giving him, &c., three mortal wounds, 
6tc, ; but the law is well settled, whether wisely or otherwise we need 
not stop to inquire, that such description of the ofience is not sufiicient in 
a count of an indictment for murder. There must be in such count an 
eoepress allegatbn, tlmt the prisoner feTonionsly, dec., murdered the 
deceased, the word murder being a term of art which cannot be sup*, 
plied by any other word. The language of Hawkins on the subject is 
as follows : " No periphrasis or circumlocution whatsoever will supply 
those wdrds of art, which* the law 'baa appropriiited &r tiie description of 
tbi8'ofrei1ce,'a8 9a«7!(f/*<iv/^ in an indictment ibr murder; eepit^ in aoln«* 
dsdtment for larceny ; maifkemiaviti in an undietiment ^for .maimi ; feioniee^ 
in an indict ment for any felony wsbatever,^' &c. 2 Mausk. PL C, 244. 
The same' doctrine is laid down in Long*s case\ 5 Cooke 245 ; 1 CliHU: 
Cr, Law, 239-244 ; 4 Blacks. Com,, 306, 307 ; 3 Bac. Abr., 554. • 

Tberconelusion to the seoood'covnt,'a8 -before notioedy being a nullity, 
and tiiere being no >techin]cal allegadon in the count that the persons 
indicted feldniou>$ly. ddc., murdfred the deceased, the following authority 
is applicable to the case: ** An indictment was removed into B- R.'s 
" That of malice aforethought, A, B. made an assault on C. D., and the 
same G* iD: eftrbniouiily struck, gi^ii^ kim one meirtiii stroke of which he 
languii^ed for seven days ati^ on Ahe ei|^h day of the i^troke aforesaid, 
•died ; without saying * And so the aforesaid- A. B , the said CxD. feloni- 
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ously tlW kill and raurder.' Therefore this word murder is wanting in 
die indictment And whetlier' this shall be adjudged murder or only 
manslaughter, was doubted on account of the general pardon passed m 
the late parliament, in which murder is excepted. And at length is wa* 
resolved by the justices of B. R. and others, that without this word 
murder it is only manslaughter^" Anon., 3 Dyer, 305. That case,, 
which is directly against the count in question,* occurred as early as the 
time of Elizabeth, and has been ever since adhered to. 

We are of opinion, therefore, that' the second Count* does not contain 
a valid charge of murder, but that it is a good count for manslaught^y. 

As the first count of the indictment is bad, and the second contains a 
charge of manslaughter only, the judgment that the prisoner Dias be 
executed is erroneous ; and for the same reason the verdict is wrong for 
not fixfng the punishment. — R. S., 1838, p. 519, sec. 78. 

Per Curiam. — The judgment is reversed and the verdict set aside* 
Cause remanded, etc'. 



Where an indictment contains four counts, and the jury find the de« 
fendant guilty on three of them, without any express finding on the other^ 
such finding is sufficient to warrant a judgment, and is tantamount «to an 
acquittal as to the count upon^which there was no express finding. 

Where a party, charged in four counts in an indictment, is tried and 
found guilty on three, and acquitted on one of them, and a new trial is 
granted, the new trial should be confined to the three counts on which he - 
was found guilty. — Morris v. The State of Mississippi, 8 Smedes ^Mar* 
Audi's R., p. 762. Miss. ( 1 847,) 

(Thacher, J., cited CampMl v. The State, 9 Yerg., 333 ; 1 ChiUy^s 
Criminal Itaw, 637.) 



On the trial of an indictment against a slave for a capital offence} it 
is good cause of challenge on the part of the State to one 'called as a 
juror, that he is nearly related to the owner of the slave, as it would be 
on the part of the prisoner that a juror w;as a near relative of the prose- 
cutor. 

An indictment for highway robbery may charge either that the rob- 
bery was committed in the highway or that it was committed near the 
highway. — The State v. Anthmy^ 7 Ir^delTs R., p. 234. N. C. 

(1847.) 

(Rttffin, C. Jt, cited The King ▼. Stone, 1 Tremaine, 288 ; Ct* Cw* 
Con.i 682 ; Fowler's ease, East's PI. C, 785.) 
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INDICTMENT— HUSBAND ANf) WIPtt 

• - 

A wife may be indicted, convicted, and punished in conjunction with 
her husband. For although coercion is to be presumed from his pres- 
ence, still, it is clear that this is ^n(y ohi6 bf those presumptions, or influ- 
ences, classed as prima facie, that may be rebutted by testimony, and 
iii^ice p^^^^^s A qui^stion <br the jiirj.'^Tjb Stak vt P^rk^rton 41 lex., 
1 tkromn-ei Ri^ p;, 190. iSv €. (1^7.) 

Ttm h6ht6 Xlm llaa:6fttiiEB an tbo Cit^ GoUrt of OhtdrtettOnj July 

This was an indictment for assault and battery upon one Mary Jane 
AdaiiTKi. The indictment ehafgen: ^^Johii Parkersoflf mtiA M%rf Parker- 
sen, retoidentsi ^., on \h& ith of J'annufy^ 1846, wdth for^e and arms, 
dferc, at, Sc&.y in and upon cHie Mar^ Jane Adatosi 4^0,^ did make axi ae* 
sault, and hei*^ th^ ^aid Mkrf S^he A^dains, thei^ and thel^ did beat, 
bfiifde, wofund at^d ili-tiieat^ ^. Thb ifefendaots pfead iiot iguilty, and 
ParkersoUi ttie husband, ^bndnct^d the ^defenee in peffson^ aided by Mr» 
Press^y, as ^h counsel. • 

After mocfi testimony hfitd been intrbdndbd 09 h&fk >rfde^ the case 
i^fis Hiigued bflfbi^ the jtrty by ihe Attctrndy General <a^ Mf4 Parker, 
son, and rm&Wf 8ut>ynitted lo them ^ tcnie <>f lAer^ ftcti. 

They found a verdict of guilty. When sentence was about being 
pkMydftnided, th^ dei^ndttttt, PaHee#8on,smade ihef tiigeo(i(te 'new iok&L as 
the gt^nfds fiyf a tndtioit in arre^ of jodgment^ via; : 

1. That thehiilrband and wife cm»neil lie joined ibr en aasimlt and 
battery committed in Ins ftresettfCe* 

2. That the indictment in this case does not set forth whether the as- 
sault and battery were committed by the husband, or wife, but charges 
it upon both; whereas it is. re^peetfuHy^sCibmitted, that the indictment 
should have set forth whether the husband was charged with an offence 
edmttiittied bf himsellr, of by the w2fe, ih his {Kieseik^* 

Pf^nUy, hv the m^ion< 
Bmie^i Attorney Gesxetalv'ooiitrtti* 

Wiimsft^, Jw, deKvsi^d th^ dpimon bf thi "^avA. 

It is a mistake to affirm that a wife ma^ not be liiiditeted, tsonviet; 
ed, and punished in conjunction with her husband ; while it is true, 
that i^f £ihe eemnyilHM! >a barej^i^ft oreven a biir^ry by thecoerdiori 
of her huftba^, she «hii!l nctt sufi^r jraxiiBhtiient $ and whiie'ij is also 
laid down that coercion ii to be pnseumed fpom his fMrteeto^, -stiH it is 
quite an cleat that this is only one of these pirdsumfrtfdns br inferences 
passed as prbnd fkd^ thtk may be rebutted *faff teslin»Hiyv ^ntl hehce 
{fiosents a quebtina Ibr the jury, whieh is Ibis bass has* been resolved. 

VOL. IX. 
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against the defendants, and certainly not without foundation. All here 
said is well supported by what may be found in Russell on Cri/nes,from 
foge 23 to 25 thdusive. 

The motion is iherefors dismissed* 



INFANT. 

Where an infant purchased land and gave his note for the purchase 
money, and afler he became of age, continued in possession of the land, 
and promised to pay the note, Held^ that this was a confirmation of the 
contract by the infanti^ after he became of age, and he and his represent 
tatives were bound tyy iu — Armfield v. Tate, 7 IredeWs Il.,p> .258. iV. C. 
(1847.) 

An infant defendant, on attaining twenty-one, discharged the solici* 
tor who had acted for her in the <«uit. Afterwards, that solicitor was 
served with a subpoena, for her to hear judgment. He returned the 
subpoena to the plaintiff's solicitor, and stated at the same time, that the 
defendant had come of ^e, and that he was no longer employed ibr her.* 
Some months afterwards the cause was heard, but without the defendant 
having been served with a subpoena to hear judgmept, or any one appearing 
£>r her at the hearing; and a decree was made in which she was de- 
scribed as an infiuit. Held, that she was entitled to put in a new answer 
to the bill.-— Sitoiff v. Hf^^lb Simons' R.y p. 161. Ei^. (1848.) 

Where one of several brothers and sisters, having title to personal 
property, dies in infancy, the remaining brothers cannot sue at law, to 
recover the property, untU administration is taken out on die estate of 
the infant. — MUkr v. Eatman et al.y 11 Alabama R.^ p. 609, (1847.) 



INJUNCTION. 

t 

s 

Where an appeal has bcjen taken from the dtsaolution of an injuno* 
tion and the decree below affirmed, and another injunction is granted by 
the Chancellor upon an aniended bill, from a refusal to dissolve which 
the defendant has in turn appealed, on the hearing of the last appeal the 
Court cannot go into the questions decided by the first : they are mat- 
ters adjudicated. — McDoMd v. Green, 9 Smedes if MarshaWs R., p. 
138. Miss. (1848.) • 

The jurisdiction of the Court to restrain by injuncPtion an act which 
the defendant is by coiftract bound to abstain from, is not confined to 
oases in which there are either no other executory terms in the contract 
or none which ;a Coqrt of Equity, has not the means of enforcing. 

If a bill states a right or a title in the piaiiitid* to the benefit of a 
negative agreement on the part of the defendant, or of his abstainiug 



/ mSTBirCTION OF COUBT». wc* ISl: 

Smm a given act, the Court will equally interfere by injunction, wheth* 
er the right be at law or under an ^^reement, which cannot be other- 
wise brought under its jurisdiction. — Dietrkhsai v. Cabbum, 2 PhilUpt^ 
Ch.B.,jf.62. Eng. (1848.) 

(Parker and Glasse cited Clark v. Price^ 2 WUs.^ 157 ; Morris v. . 
CoZmon, 18 Ves,, 437; Rankin v. Hiiskissonj 4 iSim., 13; WilManu v. 
WiUiamSy 2 SwansL, 253 ; Barrii v. Blagrave^ 5 Fe«., 555.) 



INSANITY. 

Insanity to constitute a proper ground of defence to a criminal ac- 
cusation, must be shown to exist to such an extent as to blind its subject 
to the consequences of his acts, and to deprive him of all freedom of agen- 
cy. — Commonwealth v. Mosler, 4 Barr's jR., p. 26*4. Pa. 0847.) 

Insanity,, is shown by the proof of acts, declarations, and conduct, in- 
consistent with the character and previous habits of the party. Tho 
mere opinions of witnesses, of the sanity or insanity, of a person, are not 
•competent testimony, unless they are medical men, acquainted with the 
facts. — McCurry v. Hooper, 12 Alabama B.,p. 823. (1848.) 



INSTRUCTION OF COURT. 

On the trial of a prisoner indicted for murder, the prisoner's counsel 
asked the Court to instruct the jury, " that unless they find from the 
evidence that the prisoner, with a premeditated design, or in some act 
dangerous to others, evincing a depraved mind regardless of human life» 
killed the deceased, they cannot find a verdict of guilty for murder ;" 
this charge was refused : Held, that the instructions being couched in 
the language of the statute, was improperly refused. * 

Nor was the error refusing it cured by the fact, that the Court below 
had, at the instance of the State, instructed the jury that if they believed 
the act of killing was committed without sufficient legal provocation, and 
without reasonable ground to believe himself in imminent danger of 
death, or great bodily harm, they must find the prisoner guilty of 
murder. 

In criminal trials, the Circuit Jud«re is not bound to give or refuse 
the instructions ashed by counsel on either side, in the precise terms in 
which they are framed. He may modify the charges asked on both 
sides, so as to make them conformable to his own views of the law.— 
Boles V. The StaU of Mississippi, 9 Sniedes 4* Marshals R^ p. 284» 
MUs. (1848.) 
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Where a policy of Insurance prohibited an ht^igntaeni of the interefll 
of the assured '' unless by the consent of the company manifested in wri- 
tu^,^* and tl>e Secretary, on an application to him at the odiee of the 
coni|Miny, endorsed upon the poiicy and subseribed a consent to an as- 
signment ; Heldt that his authority to do so, itF tlie absence of evidence W 
the contrary, should he presumed. 

Held aho, that if it were necessary to prove his authority, evidence 
that he had often given such written consent in other cases would be 
sufficient to carry the case to the jury. — Cmwver v. The Mutual Ins, Co. 
of Albany, 3 Denio's R,, p. 254. iV. Y. (1848.) 



INSURANCE— FIRB. 

Policies of insurance against fire are personal contracts with the a8« 
sured^ and do not pass to an assignee or purchaser without the consent of 
the insurers, Tlie transfer of the policy is equivalent to a new contract 
of insurance wiib tha transferee. 

Wh<^re a policy of insurance provides that, "m case tbe insured have 
already any other insurance against loss by ^re on the property thereby 
insured^ not notified to this corporation, and mentioned in, or endorsed on 
this instrument, or otherwise acknowledged by them in writing, this in- 
surance shall be void ;" and^a third person, to whomf the properly insur-' 
ed had been assigned aind to whom the pticy was transferred with the 
assent of the insurers, fails to notify the latter at the time of the transfer 
of anocher policy previously taken out by him on the same property, the 
inMOirerH will be discharged. A deelaratioi^ of the firs^ insurance mac^ 
after the k)8t», in compliance with a condition of the policy re^irirfg ai! 
persona insured sustaining any lose, to declare on oath whether any an# 
what otiier insurance hae been nnade on the same property, wrll be too 
\at^,*^LeaviU ei a/-s. v. The Western Marine and Fire Insurance 4)om* 
pany, 7 l^obinson's La R,, p, 351. (1847.) 

. Ap?e;al frora the Commercial Court of- New Orleans^ WaLt;s^ J. 

Duncan for the appellants cited 8' Johnston, 24?^ ; II Johnston, 275 ; 
6 Oowen, 404 ; 4 Dallas, 35 ; 2 Phillips on Ins., 350. 

Eustis, on the same side. 

Maybin and Grlmcs„ for the defend ants.^ • 

MoRpHT. J. — TIms i^ an action brought upon a policy of fnsnranee 
Hgainwt fir<*, cxf'CHH'd by the def^^ndants on the 25tli of June^ 183&, fa 
favor of Vlfs <Sc Cfwipany, of New Oileans, but admhted fo have been 
made for the account of George G. Henry, on a house, stable and fumh 
ture, at Mobile. The policy was for one year, and insured 88000 on the 



.AoQ8e» tBOO on tlie irtable, and 4(1500 on the ionutuve. On the ITlb cf 
September, 1839, Henry being in New- York, made an assignment of ' 
f>r0p^rly to the petitioners^ in trijst ibr his oit^ditoru, whioh assignment in- 
.^luded the insured premises* On the 27th of the same moBt£, the tru^ 
lee« ejected an insuranee on the same house for 8i3500, for one month 
Skxn the '17th, the day of the assignment of the property to them, in th^ 
office of the North American Insurance Company, at New. York. * Vies ^ 
Go,f in parsuance of instructions from the plaintiffs, obtained the conseot 
of the underwriters in New Orleans to have Henry's policy transferred 
$o them, which transfer was accordingly made on the 7th of October. 
The property iniBured was destroyed by hre two days a(ler, to wit, on the 
9th of October. At the time the consent of the company was obtained^ and 
the transfer or assignment of the policy sued on was made to the tru»- 
iee% no notice was given of tlie existence of the New -York policy ; and 
it is admitted, that tse defendants had no intimation of any such policy 
liavtBg been taken out, until the 13th of December fdiowing« The pre* 
linH^ary proof required by the conditions of the policy was not rj^ularly 
made^ until November, 1841. The defendants paid tbe loss on the fui%> 
niture in March, 1840, but refused to settle for that on the honse and 
stable assigned to the pJaintifis, on the ground that they had received no 
jiotice of t& insurance e^cted in New. York on the same property. The 
claim of the petitioners on the New- York company was submitted to the 
arbitration of distinguished jurists of that city, who decided that the loss 
should be apportioned between the two ofBces, according to a stipulation 
lo that e€iK>t contained in each of the policies. Their award has been 
iaid before us. In relation to the liability of the defendants, which it was 
necessary lo establish to authorize this apportionment, they reason at 
0ome lei^th on difficultiea supposed to result from ihe policy having been 
made out through error in the name of Vies & Co., instead of George • 
O.' Henry, and but si%htiy touch on what we conceive to be the true 
*nd only difficulty in the oase« The New -York company having, settled 
with the plaintiffs in compliance with this award, the latter now claim of 
tke defendants their proportion of the loss. 

Tbe defence set up is : Fir^t^ the want of early notice of the loss, and 
4of the preliminary proof required by the conditions of the policy: 
SeemuUpf ^ failure of the insured to give notice to the company of the 
J>few.York pcMey, which they had taken out on the same property. We 
have found it unnecessary to inquire into the sufficiency of the prelimi. 
sary proof, or its waiver on the part of the company, as, in our opinion, 
the second ground of defence on which they rely, must prevail. 

• The policy sued on provides that, *< in. case the insured have 
ttlready any other insui^nee against loss by fire on the property hereby 
insured, net notified to this eorporatitm, and mentioned in or endorsed on 
.thi»- iostrttment, or otherwise acknowledged by tbem in writing, then this 
iosiirance shall be void and of no eSeoi ; and if the insured^ or their as* 
^ttgns, shall hereafter make any other insurance, on the same property, 
«bd shall ndt, with all reasonable diligence, give notice thereof to this 
motpQMkmt and haivw the annie endorsed on tlus instrument, or otherwjjp^ 
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acknowledged by them in writing, this policy shall cease, knd be of no 
further effect." 

Policies against fire are personal contracts with the assured, and tbey 
do not pass to an assignee or purchaser, without the consent of the under- 
writers. Between the 17th of September, 1839, when the insured prop- 
erty was assigned to the plaintiffs, and the 7th of October following, when 
the policy was transferred to them with the approbation of the company. 
It did not cover the property. Had a loss occurred during that time, the 
defendants would clearly have been discharged. Henry could not have 
claimed, having 'parted with all his interest by the assignment ; and pe- 
titioners could not have recovered, because they were not partfes to the 
contract of insurance. The transfer of Henry's policy to the plaintiffs, 
with the consent of the company, on the 7th of October, was equivalent 
to a new insurance, or contract with them. Belrire, or at the time of re- 
ceiving such transfer, they were bound to notify the defendants of the prior 
policy made in New. York, and at that time covering the property. When 
the assignees or trustees sent out orders to obtain a transfer of the New 
Orleans policy, which they appear to have done on the vbry day they had 
effected an insurance in New-York on the same property, there ^was 
nothing to prevent them from directing their correspondents. Vies dc Co., 
to notify the underwriters of such insurance, and to have it endorsed on 
the policy transferred to them. ' By their neglect to do this, the transfer 
of the policy, if viewed as a new insurance, never took effect so as to 
protect them from loss. If, although the policy sued on was at an end on 
the 17th of September, 1839, by the assignment of the property insured, 
it be considered as a prior policy, and the New- York policy as a subse« 
quent one, the obligation to give notice of the latter polic}'^ with reasona* 
ble diligence, was the same, and they had ample time to do it between 
the 27th of September and the 9th of October, when the fire occurred ; 
but no notice whatever was given until the 12th of December following. 
This difficulty was not in the way of a settlement with the New- York 
company, as at the time they insured there was no available policy in exis- 
tence to be declared ; and only two days elapsed between the transfer of 
Henry's policy in New Orleans to the plaintiffs, and the fire which des- 
troyed the premises insured. In relation to the ninth condition of the 
policy, to which our attention has been called, it is clear,- that the decla- 
ration to be made by the insured of other insurances existing on the 
property is a part of the preliminary proof, and does not relate to the no- 
tice to be given of prior or subsequent policies. The insurance offices 
generally require it, to secure themselves the means of ascertaining, after 
the fire,* whether other insurances existed on the property. This know- 
ledge, in most cases, they can obtain only from the insured himself; until 
this declaration is made, they have a right to withhold payment; but if 
it appears from such declarations, when made, that other policies existed, 
not notified to them, they can absolutely refuse to pay. This declaration 
oannot surely supply the notice not previously given in accordance with 
the conditions of the policy. These conditions are clear and explicit ; by 
failing to comply with them, the petitioners have forfeited their right to 



recover. 8 Robtnmi, 984 ; 1 PhO^, 4M ; 16 WrnidOli &0 ; 5 Ha^ 
maud's Ohio R,y 466 ; 16 Peters^ 510. The prdsetlt case is one of sorjie 
hurdshfp, as the plaintifis, no doubt, acted in good faith. Their object 
was clearly to efiect a temporary insurance until they oonld obtain a 
transfer of the assignor's policy, or be apfHrised whether it was granted or 
refused. But they can blame only themselves^ or (heir agents in New 
Orleans, as it was easy for them to comply with the conditions of die 
policy. If notice of a prior policy for a period of one ntonth can be 
withheld, notice of a policy for one year might also be dispensed with. 
In the case of Carpenter v. The Providence and Washington Insurance 
Company, the. Supreme Court of the United States, in speaking of these 
conditions of the policy, say : '' We see no reason why, as these clauses 
are a known part of the stipulations of the policy, they ou^t not to re- 
ceive a fair and reasonable interpretation, according to their terms and 
obvious import. The insured has no right to complain, £>r he assents 
to comply with all the stipulations on his side, in order to entitle himself 
to the benefit of the contract. Upon reason or principle- he has no .right 
to ask the Court to dispense with the performance of his own part of the 
agreement, and yet to bind the other party to obligations, which, but' for 
those stipulations, wduld not have been entered into."-— J 6 Peters^ 51 1« 



Judgment afirmed. 
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Where a married woman procured a policy of insurance, upon the life 
of her husband, in her own name, and ht her sole use, as authorized by 
the act of April, 1840, the insurance money being made payable to her 
children in case she should die before her husband, and subsequently both 
husband and wife, and their only child, perished at sea, by the same 
disaster, and probably at the same moment ; Held^ that the act of April, 
1840, did not extend to the case ; and that this contract of insuranise 
stood irpon <he sam^ footing as any other contract made by a feme covert, 
in her own name, in the lifetime of her husband, and without the inter- 
vention of a trustee. 

Where the mother and daughter perished at sea, and by the same dis- 
aster, and there was no evidence of survivorship ; Heldy that there was 
no legal presumption that the daughter survived the mother. ^ 

It seems that where the husband and wife perish together, at sea, and 
where there is no evidence to authorize a difibrent conclusion, it will be 
presumed that the husband survived his wife. * 

At common law, the husband may sue upon bondS| notes, and other 
contracts for the payment of money, given to the wife during coverturfs, 
either in his own name, or in the name of himself and wife jointly, at 
his election. 

' When he elects to treat them as his own, by bringing a suit in his own 
name only, the judgment will belong to his personal representatiy^ss^ 
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dihoogh 1<^ KlUkMm^i him f&xAi( be smm iu thm jpiat nmi^».t^ 
judgment ^S\ ik^lopg (9 her by siimvorahip, if he.di^ firsU 

And Khere i|he (^oosideralion of tha b<^Dd| of other securily; iitas pio- 
ceeded froca t^ vijfat or her instate, or whora it wa« the gift of a thiird 
person, if the hii^band jdpes xk)U dispone of such security, or collect the 
money due ibereon, or proQeed to judgment thereon in bis own name 
during his lif«^in)e» it fieeefis ithe debt will belong to ber, hy ^urvivof- 
ship, if she pi^Uvee him. 

A feme 4M)vert qaiuie^ under ^he ^rovi^ions of the Revised Statuies* 
make ^ will of. her general personal ««tate, during x^>verture» founded 
upon the mere (^s^e^t of the husband \o the making of auch will. 

And it seems that she c^not dis^pose pf ber septate estate by will, 
unless such will is made in pursuance of a power, either beneficial or la 
trust, to dispofse of ber separate estate by will, or by a testamentary 
instrumepl in the nature of a will. 

But a fen^Q covert having personal estate conveyed to her separate 
use, with aA: express poF^r* to dispose of it by will at her death, may 
make a will, or {un instrument in the nature of a will, for the purpose of 
appointing,.or disposing of auoh property, in pursuance of such power.-^— 
M(Bkring V. MHckeU, I Barbour' 9 CA. iS., p. 264. • N. Y. (1847,) 

This w^ ka appeal from a decision of the Circqit Judge of the first 
circuit, afiHrming a sentence and decree of the Surrogate of New-York^ 
refusing to admit to probate, as a will of personal estate, an instrument 
in writing propounded* by the prpctor of the appellant, as the will of 
Isabella Leo Wolf, deceased. 

The following opinion was delivered by the Circuit Judge : 
Kbnt, C* J.-^I agree with the Surrogate in his conclusion, as to the 
invalidity of the m\l ot Mrs. Leo Wolf. The right of making a will of real 
property, a married wooiaa never h^d, by the 1«\y of England or America^ 
at least aioce A^ conquest. As to .personal property, befi^re our I^vised 
Statutes, the oapacity of a m^trrjed woman v^aa less restricted. She 
could not devise lands^ jbecikuse, by the feudal law) none could «devise; 
.and the Stftt^te /of Wills» 13% and 34 fferuif S, did not relieve her from t^a 
restriction. But she was prevented from exercising the power of testa- 
inentary disposition of perianal, efiects, which power, by imperceptible 
degrees, fi$^ng itself from eqclesiastical usiurpation, became common to 
all persons .QXQopt mi^rrie^ women, by the rights acquired by her bus- . 
band in her perscmial f>rop^rty. ; and with wboch rights, a power in the 
wife of bsqueathii^g that.pet><y)nal property would have been inconsistent. 
2 Black, f 08. The license Af the b^u^bsAd gave her the power of testa- 
mentary ^pw)AOtt&. be«0Ai«5e ii r€^(|Kxv^d th^ xftason for restricting the 
power. 

But tba Keyi^d8t»t|il^,,2 R. S. ^0, it seems tome ii^ost clearly, put 
.an end, by positive and unequivocal prohibition, to the remnant of testfi* 
.mentary p^Wjeur remaining- in married women. ''I^veiy person pf the 
^:«ge of fdigli^^n yeiuiis, pi 'ipw^ard^ opd ^l^cy f^pai^ i^P^ b^fog it mtr- 
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n«d woman, 0f Ibe Bfe ef tixieen years, or upwftrtiB, tif sound mjad and 

•memory, and no others, may give and bequeath his, or her penional 

.estate, by will In writing." There is no reservation of pre-existuig 

rights, as' in a recent Englkh statnte on this subject. 1 VicS, c. 26. 

•What was a common law right has become statutory; and a positive 

prohibition is enacted against the exercise of the right by any other than 

those mentioned in thp statute. A married woman may not, then, give 

and bequeath her personal estate, by Mrill, in writing, -The disposition of 

. personal estate by will appears to me to be forblddoi to married women, 

by langu€ige even stronger than that Which prevents her devising real 

.estate. The consent of the husband could not authodza a devise 'of 

lands ; and I cannot see how it can, under our laws, authorize a testa- 

. ment of chattels. 

This doctrine will not exclude a dispostion of personal property^ testa- 
<inentary in its nature, or akin to a testament, if made by a married 
voman under a power. For asVe have observed in an early case, 
SotUhIfy V. Sionehouse, 2 Ves. sen., 610, such disposition is not a 
proper will ; but merely a direction of the use or trust, arising under 
the instrument creating the power, and depending for its efficacy wholly 
upon the validity of that instrument^ Neither do I pretend to. say it 
Would linut, or affect, the power of a Court of Equity to carry u^ effect 
•a wife's disposition of her separate estate. Ail i m£i£m .to say is that, in 
the present case, I cannot see how the Samite, in the exercise of his 
duties in recording and granting probate of wills, coiikld, under our exist- 
ing laws, permit the paper propounded to be proved as the last will and 
testament of Isabella Leo Wolf. The decree of the Surrctgata is theva- 
lore affirmed. 

Allen f for the appellant. ,^ 

1'. The policy of Insuranoe was tiie separate property of - Isabella Leo 
Wolf. S|^h is the tenor and efiect of the policy. The consideralioa isi 
nxty.five dollars, and forty-one cents, to them in hand paid by Isabella 
Leo Wolf. It assures the life of Joseph §ar the sole use of the said Isabella 
Leo Wolf. The company contract with her, her executors, adminia- 
tratprs and assigns, in case of loss, to pay the sum insured to her, Jbcr 
executors, administrators and assigns, for. her sole use. Adamson v. 
ArmiUagef 19 Ves.^ 415 ; Exparte Ray^ 1 Mad^y ld9. The provisions in 
the act, and ip the policy, relative to the children, only apply where the 
viie has not disposed of her interest ^ at all events, they have no appli- 
•cation in the presesnt case, because, 1, the oontkigenoy has not hap- 
pened. * Mrs. Wolf and her husband having sailed^in the same ship, and 
never having been heard of, they will be held to have died at the same 
instant; Tayhr v. mplodc, 2 PkU,, 361 ; WrighX v. Saunders, 2 Phd., 
.266,tte2ee; SaUerthwaiiev.PwxH,! €wr^.£cc.J^., 705; aiid2,th»ironI]r 
-chiUl died with them. Isabella Leo Wolf was fully empowered to beeoiae 
A. party to sueh' a contract, ajod to acquire such rights, by the law of 
IQ^.^Law of 1 840, p. 59. 

2. The poUey being thuathe s^iarat^ property of Isabella Leo WoK 
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idle is regarded, in Equity, as to that property, as a fetne jole ; and aa 
an incident to that property, she had the power of disposing of it, either 
by will or otherwise. — Peacock v. Monk, 2 Ves. jr, 190; Rich v, 
Cockelly 9 Ves.f 369 ; Fettiplace v. Gorges^ 1 Ves., 47 ; Whistler v. 
Neuman, 4 Ves,, 135 ; Clancy, Hush. <J- Wijfey 308 ; Methodist Ep, Ch. 
V. JaqueSf 17 Johns., 578 ; PoweU v. Murray, 2 Edw. R., 64^ ; N. 
Am. Coal Co. v. Dyett, 7 Po^c, 9 ; 20 Wend. ^70 ; S. C, Gardner y. 
Gardner, 7 Paige, 112. 

3. So far as its form goes, the instrument endorsed on the policy, is i^ 
will, and is entitled to probate. — Glynn v. Ostrander, 2 Hogg. 432 ; Mtts- 
terman v. Maherley, 2 Hogg., 247 ; In /^ ^ood« of Joseph Knight, 2 
Hogg. 554 ; Lovelass on Wills, 317. 

4. Being made by a married woman, it may not be, strictly, and at 
law, a will ; but being of a testamentary nature, its testamentary charac- 
ter must be established by being proved as wills are proved, before Courts 
either of law or equity will take cognizance of it. — 2 Roper, Husb: and 
Wife, 188, and note m; Stevens w,. Bagwell, 15 Vesey, 152; Picquet v. 
Swan, 4 Mass., 60. 

5. The provisions of the Revised Statutes have not changed, in any 
respect, the rights of married women to separate estates,* or their powers 
over such estates. 1. The statute relative to wills of personal property, 
2 R. S. 60, sec. 21, was not intended to change the position of married 
women, in equity, as to their separate property, but to regulate the man- 
ner of making wills. 2. It makes no change in the law, but is merely . 
declaratory of what was before the law. 2 Black. Com., 498 ; Toller 
on Ex^rs, 9, 10 ; Lovelass on Wills, 266. 3. The Legislature only intend- 
ed to declare what was the law*. Reviser^s Notes, 3 R. S. 2d Ed., 
629 ; Hyer v. Bergen, 1 Hoffm., 2. The statutory provision in reference 
to wills of personal property ^is identical, in effect, with what has been 
a statutory provision in reference to wills of real property for over- three 
hundred years ; under which Courts of Equity nave alwa};^ sustained 
the testamentary disposition of their separate real estate made by mar- 
ried women. See cases cited under the second point. Bradish v. Gihbs, 
SJohn. Ch., 523. The two provisions are in pari materia, and should 
both receive the same construction. 

Wilson, for the respondent. 

The CHANCELtOR. — The facts in this case, so far as the same can be 
ascertained from the proceedings returned by the Surrogate, are substan* 
tially these : In Ma/, 1840, Isabella Leo Wolf, the wife of Jo^ph Leo 
Wolf, procured a policy of insurance, from the New- York Life Insurance 
and Trust Company, upon the life of her husband, for $5000, for the 
term of five years. The policy was in her own name, and for her sole 
use; as authorized by the first section of the act of April, 1840, in res- 
pect to insurances for lives for the benefit of married women. Laios 
of 1B40, p. 59. 'And the amount was made payable to the assured, or 
iher executors, administrators and assigns, for her sole use, within sixty 
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days aAer due notice and proof 6f the death of her husbaud ; and in caas 
of her death before his decease, the same was made payable to her chil- 
dren, for their use, or to their guardian, if they were under age ; as au- 
thorized by the second section of that act. In March, 1841, the assured 
and her husband, and as the counsel for the appellant states, their only 
child, sailed for Europe in the steam-ship President, and have never since 
been heard of; and there is no doubt that such ship was lost, and that all 
on board perished. A few days before they sailed for Europe, Mrs. Leo 
Wolf executed the paper propounded as her will, in the presence of two 
subscribing witnesses, on the back of the policy of insurance, in the fol- 
lowing words : " In the event of the within policy, No. 1321, of the New. 
York Life Assurance and Trust Company, becoming payable, by said 
company, in consequence of the death of my husband, Joseph Leo Wolf^ 
and in the event of my being, at the time when the within policy be* 
comes payable, not among the living, it is my wish and wjll, and I here- 
by order and direct that the anoount insured in said policy, on the life of 
my husband, .shall be paid over to Doctor Gotllief Moehring^ of the city 
of Philadelphia, in trust ; to be held by him for my daughter, Mary Jane 
Leo Wolf, until her becoming of age ; and in the event of her death, be- 
fore coming pf age, without issue, I hereby direct that the whole amount 
thus held in trust by the said Gottlief Moshring, shall be divided into 
equal parts, and shall be paid over to the children of the brothers and 
sisters of my husband, Joseph Leo Wolf, living at the time when such 
division shall take effect. Given under my hand and seal, in the city 
.of New-York, this 6th day of March, 1841. Isabella Leo Wolf," [L. S.] 
And her husband, at the same time, and in presence of two subscribing 
witnesses, wrote the following consent under the s^me : *' I consent to the 
above, and ratify the same. New York, 6th March, 1841. Joseph Leo 
Wolf." . 

In April, 1842, G. F. Allen, as proctor for the appellant, who was 
the trustee, or executor, named in the instrument propounded as a will, 
presented a petition to the Surrogate of New- York, stating that the dece- 
dent left assets, or personal estate in the city and county of New- York 4 
and praying that the instrument propounded might be admitted tQ pro* 
bate, and that letters testamentary thereon might be granted. The next 
of kin of the decedent were duly cited to attend before the Surrogate, and 
the public administrator, having taken out administration on the estate of 
Joseph Leo Wolf, we!k also cited ; and they resisted the probate of the 
instrument propounded, upon the ground that a married woman could not, 
under the provisions of the Revised Statutes, make a will of personal es- 
tate, even with the consent of her husband. The Surrogate sustained the 
objection, and rejected the instrument propounded as a will, upon that 
ground alone* And the Circuit Judge, upon appeal to him, arrived at the 
same conclusion ; as appears by his written opinion. 

The insurance money in this case, by the terms of the policy, waa 
imade payable to the children of the assured, in case she died before her 
husband. If her daughter had survived her, therefore, it would have 
l)een necessary, perhaps, to inquire whether there is any legal presump* 
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tion that the husband survived his wife ; when they have both perished 
' \fj the same disaster, and when there is no extrinsic evidence to guide 
the judgment of the Court upon this matter of fact. In the cases of 
S^ylor V. JAphzk.l Phii. R., 267; €olvin v. The King's Proctor, 1 
'Hagg^ Eccl, i?., 92 ; and in Selwyn^s case, 3 Hogg,, 748, it appears to 
have' been supposed, in the absence of any evidence to justify a drfierent 
ponclusion, that the Court would be bound to presume a survivorship of 
the husband, where the husband and wife perished together at sea \ upon 
the ground, I presume, that the greater strength of ♦he male would pro- 
bably enable him to sustain life the longest, in such a calamity. * But as 
there is no presumption of the survivorship of the daughter, in thiscase^ 
^fter the death of the mother, and the probability is that they both per- 
ished at the same moment, it becomes immaterial to inquire whether tt 
must be presumed that the husband survived his wife. It is sufficient for 
this case, that there is no legal presump*ion that she survived him. For if 
$he did not survive him I am of opinion that the act of April, 1840, does not 
extend to the case ; and that, in the event whicb has occurred, this contract 
ftf insurance stands upon the same footing as any other contract made by a 
feme covert, in her own name, in the lifetime of her husband, and without 
the intervention of a trustee. By referring to the first section of that act it 
■will be seen that the insurance money is only payable to her, to and for 
Jier own use, free fVom the claims of the representatives of the husband, 
and of his creditors, in case jshe survives tier husband ; but not where 
they both die at the same instant, or where he survives her. The second 
section of the statute provides for the case of survivorship of the husband^ 
Mrhere the wife has left children ; by authorissing the insurance money to 
be made payable to such children, or to their legal guardians, for their 
use. But no provision is made, by the statute, for this case; 'where 
there are no children, and where the husband survived the wife ; or 
where they both perished at the same instant, so that neither survived the 
other. X 

In regard to bonds, notes, and other contracts, for the payment of 
money, given to the wife during coverture, the common law rule ap« 
pears to be, that the husband may sue upon them in his own name, or 
In the name of himself and wife jointly, at his election. Where he elects 
to treat them as his own, by bringing a suit and proceeding to judg- 
ment in his own name, the judgment will belong to his personal rep- 
resentatives, although his wife survives him. B^t if he ^ues in their 
joint names, the judgment will belong to her survivorship. And where 
the consideration of the bond, or the security, given to the wife in her 
own name, during coverture, has proceeded from her, or her estate, or 
where it was the gift of a third person, it seems that if the husband 
tloes not dispose of such security, or collect the money thereon, or pro- 
ceed to judgment in his own name, during his lifetime, it will belong to 
her by survivorship if she outlives him. Nash v. Nash, 2 Mad,, 133 ; 
THillm e et uk, t?. Hambridge, AUeyn, 36 ; Searing v. Searing, 9 Paige^ 
288. In cases of this kind, as. well as in cases of choses in action given 
to the wife before coverture, or other property of the wife not reduoel 



to possesion by ther fin^bfttid^ the' wilfe ir«i permitted, fwevbus t(» tW- 

• Revised Statutes, to dispose of the samei hj wWl, wittrtiie wtittcin ftotherky 
anfd consent of her hufsbanct in case he sifrWved lief. The principle ^ 
upon which such wills were ori^fmany* su«$ta?ned m Equity, and after« 
wards at-taw,^ probably was that as the himbciHd, i^ he ootltTed the wrfe^- * 
wouhd be entitled to. the property by survivorship, and had also' the^^^ 
right to reduce ft to possession immediately during eoverture, he mtgiit^' 
Waive such right. He could, therefore, allow her to appnuit it to whom 
she pleased, by an instrument in the nature of a will ; altl^ugh socb- 
will <vas, in fact, nothing but an appointment with his assent. The 
provisions of the Revised Statutes, however, have somewhat changed the 
husband's rights to the property of his wife^ by survivorship ; by refusing 
him the right to administer thereon without giving security for the pay- 
ment of her debts, to the amount of the assets which may e6me to his 
hands. 2 R. S. 75, sec, 29. Awf as he fs entitled to all his wife's per*: 
sonal estate by survivorship, anti even during her life subject to her. 
equity to a support out of the same, he o«gh£ not to be permitted t<5 de» 
prive his awnr credttors of the benelit thereof, in case of her death, by 
permitting her to dispose of it by will, during eovertore. The provi»;ioa> 

• of the Revised Statutes which declares thai males of the age of eiglilu 
een years and upwards, and unmarried tenmfes of the age of sixteeit' 
and upwards, end no otJiers, may di^tpose of hi» or her personal estatoi 
by will, 2 JR. S. 60, sec, 21, is, as 1 think, sufficient to deprive a feme 
covert of the right to make a will of personal estate, of the character 
above described, founded upon the mer& assent of the imsband to the 
making of the same. And I am also inclined to think, it likewise de- 
prives her of the right to dispose even of her separate estate by wiill j 
where it is not so disposed of ift putsuanee of ti power, either lieneAciat 
or in trust, to dispose of such separate estate by a wilt^ or by a testa^^ 
mentary instrument in the nature of a will. 

The Revised Stattitcs, however, have expressly providied fcr the exe* 
cution of beneficial powers, as well as powers in trust, by femes covert^' 
in relation to the real estate and chattels real. I R. S. II S^, sees, 78, 
QO, 87 ; I R. S, 7.35, sees. 105,^00, 110, 115; 1 R. S. 737, sec. 198 > 
1 R. S. 7.50, sec. 10. .1 ctmnot, therefore, believe that it was intended,' 
by the legislature, to deprive a feme eovert, who has personal: estate* 
conveyed to her separate use, with an express power to dispose of it bye 
will' at her death, of the right to muke a will, or an mRtrumei|t ii* t\v6\ 
nature of a will ; for the purpose of arppoiwting or disposing of her s»p»*^ 
rate estate, in pursuance of such power. That q^estron, however, ^ not 
necessary to be seitled at this time; as there was no power reserved vte 
,the policy, in this case, authorizing the wife to dispose of the iflsurnnce 
moaev, bv will or otherwise, in the event which has ocetrrmd. Nor had 
the interest of the husband, or of the wife, in this poiicy, been cowveyecfc 
to a trustee, subject to such a power of af)iK)tntmf nt by tlie wife. For 
these reasons, I think the insurance money beibngs to the p»*rsomil /(»pw 
icsentativ .9 of the husband, to* be disposed of as a part of hia pmiMval 
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estate ; and th&t the instrument propounded as the will of Isabella Le<> 
Wolf, ought not to be admitted to probate. 

The order of the Circuit Judge affirming the sentence and decree of 
the Surrogate must, therefore, be affirmed. As this, however, was a new 
and somewhat difficult question, arising for the'first time under the pro- 
visions of the Revised Statutes, and of the Act of April, 1840, 1 shall not 
charge the appellant with the costs of the fesponoent on this appeal ; 
but shall direct such costs to be paid out of the insurance money which 
is in controversy in this suit. 



INSURANCE— TENANT. 

• A tenant for a year has an insurable interest in buildings demised 
to him, but he cannot recover the value of such buildings in case of loss. 
On an insurance against loss or damage by 6re, on a building which 
is destroyed by fire during the policy, the assured cannot recover for. 
his loss occasioned by the interruption or destruction of his business, 
carried on in such building ; nor for any gains or profits, which were 
mgrally certain to enure to him, if the building had remained uninjured 
to the expiration of the policy. — Nihlo v, North American Fire Ins. Co» 
I Sandford's R,, p. 551. N. Y. (1849.) 



INSURANCE— VESSEL. 

If the master of a vessel, which has been insured, in departing from 
the usual course of the voyage from necessity, acts bona Jide and ac- 
cording to his best judgment, and h^s no other view but to conduct the 
vessel by the safest and shortest course to her port of destination, what 
he does is within the spirit of the contract of assurance^ and the voyage 
will be protected by it. 

The primary purpose of the owner of a vessel and of the cargo, and 
of others interested, is to have the voyage completed without unnecessary 
delay. 'This is known to the insurer \^hen he takes the risk. And if 
the vessel suffer such injury during the voyage, that she cannot safely 
proceed to her port of discharge without Repair, the master is not com- 
pelled tojjroceed directly to the nearest port, geographically, to make 
the repair in, or that the voyage should be protected by the policy. So 
long as she can be expected by an intelligent and faithful master to pur- 
sue her voyage in safety, she will be entitled so to do. 

When a vessel has sustained damage, the interest of the insurer is 
not the controlling consideration, that should influence the master to de- 
part from the course of his voyage. That consideration is the safety 
of life ; and next to that is the preservation of the property intrusted to 
his care. And the pursuit and accompllshmeut of the voyage can be 
forsaken .or delayed only so far, as it may become necessary for the se- 
curity of life and property. 
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When the safety of life and property requires an ii^ant and entire 
departure from the course of the contemplated voyage, it is the duty of 
the master to seek the nearest land which he can hope to reach, if the 
p^ril be so great as to outweigh all other considerations ; and he should* 
proceed directly upon his new course without delay or deviation, unless . 
prevented by some unforeseen obstacle. But if the state of the weather 
be such that, In the judgment of the master, it would be nK>re safe to . 
seek another port, it would then become his duty to attempt to reach it. 
--^Turner v. The FrciecUon Insurance Company, 25 Maine R,,p, 515. 
(1847.) 

(Fessenden and Goodenow cited Park on^Ins. 294 ; Marsh, on Ins, 
408; 1 FhiL m Ins. {2d ed.), 516, 520; 11 Johns., 352; 2 Strange, 
1264 ; Cawp.f 6U1 ; 7 Mass., 349, 368. 

DebloiSy contra, cited 1 Fhil. on Ins., 193 , Matteaux v. London Ins. 
Co., 1 Atk., 556 ; Clark v. U. F. <J- M. Ins. Co., 7 Mass.y^6b ; GuibeH 
V. Redshaw, died in Marsh, on Ins., 411, and in Fark on Ins., 301 ; 1 
Marshall^ 413 ; Neilson v. Columb. Ins. Co., 3 CaineSy 108 ; Lavabre v. 
Wilson 1 Dougl, 284 ; 1 Fhil. Ins. {2d ed.), 537 ; KiUel v. Wiggin, 13 
Mass.y 72 ; Robertson v. Col. Ins. Co., 8 Johns., 491 ; Maryland Ins. Co. 
V. LeRoy, 7 Cranchy 26 ; Fhelps v. AuMjo, 2 Camp*, 350 ; Marshall, 
5?2 ; 1 FhU. Ins.y 514, 516 ; Siocker. v. Harris, 3 Mass,, 409 ; KiUea 
V. Wiggin, 13 Mass., 68 ; Brazier v. Clapp, 5 Mass., 1 ; Cttrtis' Treatise 
an Maritime Law, 236.) 



INTEREST. 

Interest is not recoverable on a running or unliquidated account^ 
unless there is an agreement, either express or implied, to pay iaterest. 
—Esterley v. Cole, I Barbour's R.,p. 235. N. Y. (1848.) 

» 

(Parker, J., cited Newall v. Griswold, 6 Johns. Ch,, 45 ; TroUer v. 
Grant, 2 Wend., 413 ; Wood v. Hickok, 2 Wend., 501.) 

Interest upon interest canht>t be collected by law, except upon an 
agreement to pay it, made after the day of payment has passed. But 
if' it be paid voluntarily it is not usury/ And it may be lawfully inclu- 
ded 'in a note, by the agreement of. the parties; without rendering such 
note usurious. 

But a reservation, in a new security, of compound interest which had 

accrued upon a sum previously due, made against the will of the 

debtor, and as condition of forbearance upon the new security, affecta 

. the new security with usury, and renders it void. — Totonsend v. Comings 

1 Barbour's R., p.. 627. N. Y. (1848.) 

» 

/Gridlet, J. cit^d Kellog v. Hickok, I Wend,, 621,) 
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JUDGE--DEATH OP- 



• • 



" Where a pjtnj has lost the benefit of ti Mil of ex6e(itk»& tendeWid 
to the ruling of a judge at nisi prius, or at the assizes, by the death of 
the judge, and without any deikult on his own part, it is not competeAt 
to another judge of the Court out of which the record issues^ to seal lh# 
bill of exceptkndfi. 

But in such a case the Court will, where tbe'circutnstano^s itrartmit 
it, allow the party to move for a new trial, notwithstanding the propel 
time for so doing has elapsed. — Newton v. Boodle^ 3 Common Bench R,f 
p. 795. Eng. (1848.) « 



JUDGMENT. 

A judgment of a Court of oompetetn juri^iclion upoA a point fw^ght 
to be litigated between the same parties m another suit, is res judicata. 

It is not necessary that the platntiflPs claim in both suits should bd 
identical. If they arise out of the same transaction, and the defence is 
equally applicable to each suit, the first judgment will be conclusive. 

And a judgment upon dem4ifrer is equally conclusive with one rein- 
dered upon B,\et6ict.^-' Bouchards v. Diaa, 3 iknio^s R*i p. 236. iV. Y% 
(1848.) 

Where the lien of a judgment upon slaves has once attached in one 
county, the removal of the slaves to another county, by the defendant, 
without the knowledge of the plaimifi^ cannot defeat the lien of the 
judgment ; such removal by the judgment debtor being a fraud upon the 
judgment creditor. 

A ^jrthcoming bond after forfeitui^, becomes, by operation of law, tt 
judgment, which extinguishes the original juklgmentf and also all liehtf 
created by that judgment. — Chilton v. Cox, 7 Smedes <J- MarshalTs R., 
p*791. Miss. (1847*) 

(TomjMns cited 1 How., 64 ; 3 How,, 60 ; 5 How,, 200, 566 ; 6 ffoto., 
518 ; 1 S.»4- AT., 386 ; 2 S. f Af., 457.; 

Where a sumvnons has been served upon a part only, of several 
named as defendants, and judgment is nendered against aR, th^ j^g« 
ment is erroneous and voidable, but not void. 

If land be sold by vixtvie q( an execution ti^in such- judgmchit, a title 
to a proportion, if not the whole, witl pass to a pdrchaser at^ the shetl^i^ 
sale. « 

Lande, e» th« death: of l^e atrcestor, i»testatiB, diisb^nd fo^ the he}r)l» 
and may be sold on execution against the heirs, but- sorbj^ot to the' rfj^hts 
of the administrator, in case they are needed for the payment of the 
ancestor's debts. — DiMglass^Le^ee t. Majssie, 16 OM^R.^p. 27f . (IB48.X 



A ciias-lKyirii^iidfdtfciMi in^ofLtia«'lN&moii»f|i:<i%6^*bf389rm 
of the pftitie^, i^jtoibe G(msi(iefe4' lui IfiheaidcandidMidQdjbefiiteiADdtby:; 
the Court. ; 

If the decree be not actually entered till after the jil€l|^'dies.whoi. 
drew it up and announced it, an entry of it may be maae at the next 
term* 

The intervening death of the judge, in such a case, is no objection, 
and no ground, for a reh^ftringiifaa qpinioOjtvas actually delivered ; 
but otherwise, if only prepared. To justify a rehearing, it is hot suffi- 
cient fo satisfy; th^ C^Mfti tbi^ theoplnioa may ba»e.ibee9 '^I'onMits; in 
law, if there wasinomistakQastotbeiaw Qr.fuct wiieilit)WA8i^iv)env 

A Court. may aller its ju^meBtai«.apy.UmebefcMret it js^entared upi; 
or, if entered, before it is made final to be carried, intoi/effepti But: it 
should. not be raljtered without notioeitorboth paxtiee^) if jt^haalae^'e. been 
announced, nor without full hearing and ' adequate . causea wiiioh - tjake 
pl^uae and justify rehearinffs. usually in Chancery •-^I^^i^/;|<>v> Emer- 
son et o/., 1 Woodbury ^ Minots' U. 5. 22., p. 1- (1847!) 

(WooD^tZRY* J.,.cit(9d Plmoim, &Q1 » 4 Bingh.^ 62a>- Gouidy.QU'. 
vcr,.2 ScoUs' Ni ii,, 241 ; HwlsOf^ N.Gm9lkry% Cr^wkfil.) ^ 



JUDGMENTr-REyJSRSAi:; OF. 

It is a general rule,* that any one who seeks to reverse a judgment, 
must put his finger on the error^ asevery presumptjon is. in iavorof tlie 
correctness of juflgmentsv 

In an action at lawoi^^an administrator's bond» the.^;i4 is but induce- 
ment to the action, and no recovery can be had on it without proof of 
danMge^' 

An administrator's hood,, without prpofof damiig^sk js.upt a valid 
claim against an insolvent estate, or against any one. — Green y. Creigh^ 
ton, 7 Smedes 4* Marshall's R,, p. 197. Miss. (1847.) 



JUDGMENT DEBTOR. 

The right and title of: a judgment debtor to real estatOt belonging to 
him which has been sold by. the sheriff upon executioOf is {not div^jeitod, 
by tlie sale, until the expiration of., the fifteen, montha allowed. for redeem* 

ing- 

* And the deed given by the sheriff to the purchaser at a pale upon an 

execution, will not relate back| so a» to give to the purchaser a legal, 
estate which will merge a mortgage previously given to him by the judg- 
ment debtor, upon the land sold. ' ' 

Even after the tin^ for redemption . has expired, tb? \ni^ed legal 
estate continues in the judgment debtor. And the purchaser's interest, 
before dee<l is but a lien, or a conditional right. ^ 

10 
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The doctrine of mei^r applies <Mily when thei^ ie a ifegal e^te ; 
is where th6 title and alien, or a legal and an equitable, or a larger and 
a lesser estate meet, — Schermerhom v. Merrill, 1 Barhowr^s R.^p. 511 
N. Y, (1848.) 



JUDGMENT LIEN. 

The lien of a senior judgment which has not been levied within the 
year will not be defeated by a decree oi* foreclosure of a junior mortgage, 
ordering a sale, and a sale and confirmation within the year from the 
rendition of the decree. • 

A judgment creditor may file a IhII after levy, to clear away the 
cloud cast upon the title by such sale, and subject the land ttgain to sale, 
or he may chai^ the fund arising from such sale in satisfaction of hiar 
judgment. 

Although a decree upon foreclosure of a mortgage may be so framed 
as to permit execution to issue as upon judgment at law, to collect any 
balance which may remain after exhausting the mortgaged premises, yet 
such decree creates no lien upon other land. 

The only decrees which give liens under the statute, are decrees far 
the payment of money generally. — Myers et als. v. Heteit et als,, 16 Ohio 
R.,p.U9. (1848.) 

{Braxee cited Norton v. Beaver, 5 Ohio, 178 ; Jackson v. MiHSj 13 
John,, 463 ; Minor v. Wallace, 10 Ohio, 403 ; Walpole v. Inks, 9 Ohio, 
142; Rankin el al. v. ScoU, 6 U. S. Cond. R., 504. 

Welch, contra, cited 2 Ohio, 595, 366 ; 9 Ohio, 142 ; 30 Ohio, 208; 
8 Ohio, 120, 377 ; 3 O/Uo, 337, 541 ; 8 Ohio, 52.) 



JUNIOR JUDGMENT. . 

It is well settled that a sale under a junior judgment is void as 
against art elder one, and the property may still be seized and sold in 
satisfaction of the prior judgment ; but if the prior judgment creditor be 
guilty of gross negligence or delay, as by giving time to the defendant, 
he may lose his lien; the showing, however, for the purpose of defeating ^ 
the prior lien, must come from the party who wishes to defeat it. — Talbert 
y. MelUm,9 Smedea ^ MarshalTs B., p, 9. Miss, (1848.) 

(TnACHKR, J., cited Michie v. The Planters* Bam:, 4 How,, 130 ; Roh» 
iawm et al, v. Green et al,, 6 Howard, 223 ) 
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JURISDICTION. 

There is nothing in the Constitution of the United States t(5 depriT6 
Jie Courts of one of the States, of the jurisdiction which they previouslj 
possessed, as to suits against a State, brought by citizens of another StatOi 
or by citizens or subjects of a foreign State. 

The Courts of the United States have not even a concurrent jurisdic« 
tion with the State Courts of Chai^cery, in suits brought by individuals 
against a State. 

The principle upon which the Court of Chancery assumes jurisdto- 
lion, in a suit to which a sovereign State is a party defendant, is not for 
the purposfe of compelling such State to perform any decree which Diay 
be made against it ; but to enable the State to appear and protect its 
rights, if it has any, in the suit. — Garr v. Bright, 1 Barbovr^s Ch. R,, 
p. 157. iV. Y. (1847.) 



JURY. 

The incompetency of any one member of a grand jury by whom an 
indictment has been found, wiU vitiate the whole proceedings no matter 
how many unexceptionable jurbrs joined with him in finding it.— «TAe 
SU^ v. Jones, 8 Robinson's La. R.,p. 616. (1847.) 

(BoYLB, J., cited HavMns* Pleas of the Crown, book 2d, chap, 25^ 
sees. 26, 27« 28.) 



JURY— DISCHARGE OF. 

If a person has been once put on his defence on a legal indictment 
before a competent jury, and the jury.has been unnecessarily discharged, 
such discharge is equivalent to an acquittal of the defendant. 

A verdict finding the defendant guilty on one of several counts of an 
indictment, and saying nothing of the other counts, is, as to such other 
counts, equivalent to an express finding of not guilty. A judgment may 
be rendered on such verdict ; and the proceedings will be a bar to a fu« 
ture prosecution for any of the offences charged in the indictment. 

. The entry, after such judgment, of a nolle prosequi of the counts oon- 
.cerning which the verdict is silent, is a nullity. 

If the description of rape in an indictment leave out the word "un- 
lawfully," but be in accordance with the common law definition of the 
oflfence, it is sufficient. — WeinzorpJUn v. The Stale, 7 Blackford's R,,p* 

180. Ind. (1847.) 

* 

(Dewey, J., cited Commonwealth v. Cook, 6 Serg, 4* ^** ^'^^ > Com' 
wumtoeallh v. Clue, 3 Rawle, 501 ; State v« Garrigues, 1 Hayw., 241 ; In 
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R. Spier^ 1 Dever. 491 ; Uniled SuUes v. Shoemaker, 2 McLean^- 114 j 
TA<J People w. Barren, I JoAni.» 6f ;i 1 CAii, :C7: L., 641 ; Jernf v. 7'^ 
Suue, 1 Blackf, 395 ; TAc (7/ii^cd Sto/e* v. BacheUer, 2 GaZ/., 15 ; Peo- 



JURYr^VERDICT. 

# 

TH«^G[>u^t may inquire. of the jury/especling theif verdictjj attd thai i 
grounds upon which they proceeded, for the purpose of ascerfeaiaing; 
whether the case has-been thoroi^bly tiied.-r-^ Wddkery. Sdn^eti I^.Nirw 
Hampshare R,r p. I9^i, (18^7.) 

(Parkjsb, Ci J., cited Hix v. Drury, b PtcArv, 296 ; . Pecrctf . v^ , Wbod- . 
ward, 6 tick^ 206; Parrm v. T/michei^, 9 Pick.,A26L; Dorr.v^ Fmm*i 
12 Pick , d2i ; Smith v. Putney, 6 Shepley, 87.) 



LAND— DIVMON OF/ 

ItVa ritvisioQ line between adjoiDing: lots of land is agraeduponi by 
the ow^iens^ a/id j^ so designated as to be dear and .diatineti aodiiaiacqui^ 
esoed in by the respective owners of tiie lots (br more than fifteen ycfars^c 
they Will be held boi^od-by sucbiine^ — Ackley.y, Buck^lB VenaoTUfR^^ 
V, 395. (1847.) 



o 



{CooUdge cited MiUhell v. Walker, 2 Aik., 266 ; Shumutay Vi Smon^'^. . 
1 Vt., 53 ; PTA/te v. Everest, 1 Fi^., 181 ; Hazard v. Mar/m, 2 F/., 77 ; 
Univ, of Vt. V. Reynolds, 3 F£., 542 ; Stephens Adrn'r v. Griffith et a/,, 

3 P'i., 448 ; Beecher v. ParrneJee. elal, 9 F<., J552;- Jackson v. Ogden, 

4 Johns., 143 ; Jackson v. Fan Cortland et alt, 11 Johns,, 123 ; Burton 
V. i,««/^€f;tf/., 1ft Fi., 158») . 



LANDLORD AND TENANT.: 

AipitHiui^ by.iandiord to pay. tenant : for repairs, -does not jncluda. 
imprDv^noenta ito the'soU, or other rnatxers . which were only good hu» 
bandry. . Nor. does it include new erections of any kind, hut simply a : 
restoration of old or dilapidated buiWingsv ^o.-^CdrnellM, Vanarlsdalen^ 
4 jBarr'if 72., J). 364. Pa. (1847.) 

.(RoGHRSy J.rclted Long v. FUzimmonSi 1 Walts J^Serg,, 532 ; SKini"^* 

' In case for a nuisancf; in obstructing the lights of the plaintiff's ten- 
emaiit;')l>coDigJbt..by •* tenant for a venr against, hia ialid lord, during t^e^ 
term, dft^uigi^,caD Duly be. given. W tlie time wliieb. bad; elapsed whoa 



• 4he 0uit was; domnienced) aod not lor. tbe iwbole Xeami**^BUmt r« fSkiG§r* 

In a «uk by landlord agaikist tenant to recover rent for demised pre- 
mises, destroyed by fire during tenancy ; evidence that the property was 

^iBsured,4lmd landlord .received insurance moiley, or that the landlord re- 
ceived a sum of money for loss of said property^ out of a general relief 
fund, is immaterial to the issue, and cannot be used as a defence. 

If a landlord take possession < of the ruins of his premises destroyed 
by fire for the purpose of rebuilding, without the consent of his tenant, it 
is an eviction ; if with his assent, it is a rescission of the lease, and la 

r>^ithefr case th^ r^it is .suspeoded.^ — Magav) v. Lanubcrt^ Z Barr^s R,^ pi 

, 444. Pa. (1847.) • 

Errc>r Ab the Common Pleas of Alleghany County. 

This was an appeal from a justice of the peace, in a suit brcqght 

. by Wm* H. V. Magaw, plaintiff below, and in error, against Henry 

. Lambert, to recover rent lor demised premises. The plaintiff Eled a 

declaration, in case, to which the defendant pleaded . defalcation,, apd 

payment with leave to give ^^ecial matter in evidence. It appeared 

from the testimony, that iplaintiff rented to defendant a lot of ground and 

building, in Pittsburgh, from March 1, 1845, until April I, 1846, at the 

rate of $300 per annum. . The rent for March, to be paid April 1, 1845, 

and the balance in quarterly payments. The plaintiff on the trial 

..claimed $100, .rent for four months, from March to July^ 1945, and ^- 

mitted payments to the. amount of 4(51 25.^ 

Bvidence ^as offered hj the defendant on the trial, and admitted by 
the Court, that the building was destroyed in the great fire of April 10,' 
1845 : 'to be followed up by evidence of various acts done by the plain- 
tiff, shortly after the fire, viz. : cleaning off the pavement in pursuance 
of a city ordinance, requiring the owners of lots to clear the side- walks ; 
.bftrgapiag for the cleaning of the cellar, and offering to sell the property 
.and give immediate possession. To this evidence plaintiff excepted, that 
there was no notice of this ground of defence^ and that^under the plead- 
ings it was Inadmi^ible. 

. This was plaintiff's first hill of exception. 
The defendant further gave in evidence proof that the building was 
insured by the plaintiff in a. large amount ; and that nearly the whole 
itisarance money was paid to the plaintiff. Also^ that plaintiff received 

• « cdnsiderdble sum of money on account of the loss of his buildmg out 
:;5oC the Pittsbui^h Relief Fire Fund, created by .general contribution. 

There was some evidence that this payment was a misapplication of *the 
fund, because the plaintiff's property was insured. To the admission of 
-.)aU ^faicli evidence, the plaintiff excepted : that there was no notice of 
these grounds of defence, and that the evidence was inadnnssible uiM^r 
the pleadings ; and the Court sealed plaintiff's second and third bill of 

18. 

A number of :poiiiit!'weir& submitted by plaintiff and defendant to^Ae 
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ZJiiSfr-^ALrERATION OF« 



Court ibr instnictioDs to the jury, iVhich Were answered in the charge ; 
but as these points, and the answers of the Court, are not necessary to 
elucidate the points decided, they are omitted. The jury found for the 
defendant ; and the plaintiff, among other assignments for error, 4nade 
the following : 

The Court erred In rdbeiying testimony under plaintiff's fiTst, second 
and third bills of exceptions. 

Selden and Biddle, for plaintiff in error. 
Kuhns, contra. 

Per Curiam. — It is impossible to see what payment of the loss by .he 
insurance company had to do with tde payment of the rent by the tenant. 
It was not the rent which was insured, but the premises out of which it 
issued ; and the tenant could not say the company had paid it for him. 
Nor was the misapplication of the charity fund for the relief of indigent 
sufierers by the fire, a better ground of defence. The committee of dis« 
tributioo ought possibly to have relieved the tenants of rented property 
in preference to their landlords ; but that is a matter which, resting as it 
did in their discretion, cannot be drawn into view. The evidence of these 
matters, therefore, ought to have been excluded. The question on the 
merits is one of fact, and not of law. If the landlord took possession 
of the ruins for the purpose of rebuilding without the consent of the 
tenant^ it was an eviction of him ; if with his assent, it was a rescission of 
the lease ; and in either case, the rent was suspended. On this plain 
ground the point ought to have been submitted. 

Judgment reversed, and venire de novo awarded. 



LEASE-^ALTERATION OF. 

If a lessee fraudulently alter his lease in a material part, subsequent to* 
its execution, he thereby destroys all his future right under the lease, 
either to retail^ the possession ^f the premises, or to preclude the lessor 
from re-entering upon them. , 

And if the lessor, in such case, enter upon the premises and demand 
possession, and he is afterwards forcibly prevented by the lessee, or those 
who act under him, from exercising acts of ownership upon the predi- 
ises, he may sustain therefor an action of trespass quare ctausym f regit* 

And whether such alteration of the lease has been made by the lessee 
is, a question of fact, to be determined by the jury. — Bliss v. Mclnyre ei 
aly 18 Vermont R.,p. 466. (1847.) 

Trespass, quare dausum f regit. Plea, the general issuer and 
trial by jury. — Redfield, J., presiding. 

On the trial it appeared, that the plaintiff, on the first day of Mafr, 
•1844, was the owner of the oremises described in his declarauon, ooa» 



tfiASE — ^ALTSRATIM OF. J5l 

• 

eisting of a clothier's shop, dwelling.house and oiiUbiJilSftig^ and that oa 
that day he conveyed them by deed to one Johnson^ and delivered to 
him the possession ; that Johnson continued to dtcupy the premises un- 
der the de^d until the fourteenth day of August, 1844, when he re-con- 
veyed the premises to the plaintiff, and took frbm him a lease of the 
premises for the term of nine years, reserving rebt, and continued- in 
possession of the premises, under the leas^, until the twenty*first day of 
October, 1844. The plaintiff claimed, that the lease, as executed, con- 
tained a clause, securing to him the right of re-entry upon the premises, 
in case of non-performance by Johnson of certain stipulations in the 
lease, and that that clau& had been erased by Johnson, without the 
knowledge or consent of the plaintiff. The erasuire was apparent upon 
the lease ; but it was claimed by the defendant, that it was made before 
the lease was executed. At the time Johnson purchased the premises, 
there was a quantity of wood in the shed, fitted ^r the fire, which he 
was to have, and which he continued to use, until the time last named. 
About that time (October 21, 1844,) a controversy arose between the plain- 
tiff and Johnson in regard to the woc^ and the erasure in the lease ; and 
the plaintiff made an entry upon the premises and demanded possession, 
on the ground of the alleged erasure, and also for the allegied reason, that 
he had been denied the rights secured to him by the stipulations contained 
in the erased clause ; but Johnson refused to »irrender the possession. 
The plaintiff then demanded the .wood, on the ground that it was resold 
to him with the premises ; but Johnson refused to surrender it, claiming 
that it was agreed that he should retain it^ notwithstanding the re-convey- 
ance of the premises. The plaintiff then entered upon the premises, for 
the purpose of obtaining the wood, and succeeded, after some 4resistan<^e, 
in carrying away one load ; but, while he was gone, Johnson and others, 
among whom were the defendants, fastened the gates, so as to prevent the 
plaintiff from coming again upon the premises, and in so doing necessa- 
rily dug up the 'soil and destroyed some of the shrubbery ; and this was 
the trespass of which the plaintiff complained. . Johnson had been, and 
then was, in exclusive possession of the premises^ except as above men- 
tioned in regard to the plaintifTs entry. • 

Upon these facts the County Court instructed the jury, that the plain- 
tiff was not entitled to maintain this action ; to which decision the plain- 
tiff- excepted. 



Heaton ^ Reed and ^rentiss^ for plaintiff. 

1. A deed, or any other written instrument, becomes void by a fraad- 
ulent erasure by the pasty claiming the benefit of it.-*— 4 Com. I)ig,,2Q4; 
Shep. Touch,, 69 ; Masters et ah v. MiOer, 4 T. JS., 320 ; Hunt v. Adams^ 
5 Mass,, 358 ; Martendale v. FoUet, I N, H,, 95, and^cases cited. 

2. If the deed w^s made void by Johnson's alterfttkKi of it, he oan 
show no legal title to the premises. He cannot offer in evidence his fer- 
ged lease. He becomes a mere tenant atwill, or sufferance. -r-CAe^iqr t« 
Frost, I JY. H., 145; Babb v. Clemson, 10 5. ^ jB., 4J9; Welhen. t. 



* 152 « rt^M^-^^UaStJmQK QT* 

. 262» a. 

3. Tijen-ihevplairilifF'slentry for that purpose deprived Joj»iaon of 

even the right of poBseasion, and gained an actual possession for himself. 

And, after lUBit; Johnson was upon the prenases but as a trespasser^ and 

all his acts tt^wn the premises. were trespasses.T-^JStt/c/jer v. jDU/cA^r» 14 

. JS. CvLij b9l Cumuli v. Prociorj 9 Gre^U 12- 

« 
Smith and JPeekktv defendants. 

1. The plaintiff did not ofier to prove that.the alteration, or erasure 
was made in fact after the exeoution and .delivery of the lease ; and if 
it had been futiy proved, we insiiat^ that it would not have given the 
plaintiff a r^|;ht to re-enter. If Johnson had dei^trayed the. lease, it would 
helve been good for one year.-!-23 Pick,, 231. 

2. Admitting that, the plaintiff would have a right to treat the lease 
as void, and the tenant as a mere tenant at will, still, if he treated the 
lease as in £>rcei and claimed to enter by virtue of stipulations therein 
contained, (as it appears he did,) ihe latter proceedings would amount to 
a waiver of the ibrmer.; :and in that case it would be incumbent upon the 
plaintiff to show* Uiat Johnson had failed to perform the sjipulations.-*- 
ChiU onConi.i 741, (h.) 

3. We deny, that it is a legal presumption, from the mere fact that 
there is an apparent erasure, that the erasure was made after the execu- 
tion of the- instrutnentj It is a .question for the jury, whether the altera* 
tion was made before or after the execution of the instrument, and whether 
made with or .wdthout the assent of the adverse party . — Cumberland Bank 

.,9. Hallfl Halst.y2lh ; BapUy v. Taykry 11 Conn., 531 ; Heffiefrnger v. 
Shuts, 16 1S.-4- i^*« 44; 1 Nott ^ McGordy 554 ; BarringUm v. ^Bank qf 
Washmgtonil4k S. ^ jR., 405 ; WUkms \. Caulks, 5 Ear. ^ J., 36 ; 
Smith y. Farmer, I GaL, 170 ; Penny y» Corwiih, 18 Johns., 499 ; Naz^ 
ro Y. Fvilen 24 Wend., aP74. 

4. 'Rven if the 'lease were, rendered void, by reason of the erasure, 
: and the plaintiff had a right to the possession cf the premises, still, as it 

appears that Johnson refused to surrender the possession under a claim of 

right^is:po^8si6n wduld thereby become adverse, and the plaintiff's only 

; remedy :w6uld he *by^ action of e^ctment.-*-Ba^er^/£{ Cong, Soc, v. J?a- 

ker, 15 Vt, 119 ; Chit, on Cant, 786 ; RoMnsan v. Douglass, 2 Aik., 364. 

t 

The opinion of the Court was delivered by 

Williams, C.J. In .'this case, the Court decided, upon the evidence., 

: ithat the plaintiff wm not entitled to recover. '- It appears to us, that die 

case should baVe been submitted to the jnryj^ and, if the facts were as 

• 'Claimed by the plaintiff, he was <5ntitled to recover. There was appa* 
rent, on. tl]» lease 'executed by the plaintiff td Johnson, a material altera- 
tion tend lerasure, by which the estate of Johnson was enlarged. The 
right of the plaintiff to re-enter, was erased, ftnd the situation of the 
grantor and -grantee was materially changed^ If this, alteration and 
erasufe .were^made by Johnson,., tinder whom the defpuiknls act«id^ the 
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plaintiff had a right to recover ; and whether it was so altered by. him is 
a question which should have been submitted to the jury. 

The plaintiff claimed a right to re-enter, on being denied the rights 

» secured to him by the stipulations in the lease. These rights were 

. secured to him by that clause in the lease, which is erased. In this view, 
alone, it was important to have that fact passt^d upon by the jury. 

But, moreover, if this erasure was made by Johnson, it destroyed all 
his future rights under that lease. And although it might not divest an 
estate already vested, and might not have operated on his acts committed 

.Vbe&re the alteration was made (questions, however, which are not now 

. to be decided,) jn odium spollaiorisy he must be considered as having 
destroyed the evidence of his title fraudulently, and thereby lost all. his 
subsequent claim under and by virtue of the same, either to retaiti the 
possession, or preclude the plaintiff from entering on the premises leased. 
In the case of Chesley v. Frosty 1 TV. H.^ 145, it was decided, that if 
a grantee in possession fraudulently make a material alteration in a deed, 
he cannot avail himself of such deed m evidence, nor supply it by parol 
proof, — limiting its effect prospectively, so as not to divest an estate 
already vested. In WUhefs v. Akinsoriy 1 Watts ^ 236, such an altera- 

• tion w&s held to destroy the deed, as to the party altering it, and to 
deprive him of all benefit from the covenants, — treating^ it as in the case 
•in New Hampshire. And in Lewis v. Paine^ 8 Cofc.,' 71, it was said, 
that, if a party have no other evidence but an altered deed, he cannot 
recover thereon, having by his oWn act destroyed the evidence of his 
demand. The principle recognized in these cases we think is correct, 
and would have had a decisive efiect in. this case against the defendants, 
if it had been established by the evidence. 

Again, the plaintiff had a right to enter and take a way the wodd,^ if 
it was sold to him by Johnson, as he contended. If the plaintiff had a 
right to enter in consequence of Johnson having failed to perform the 
stipulations in the lease, as it apparently was before the alteration, or to 
take the wood, if it was sold to him, :or if Johnson had destroyed the evi-^ 
dence, under which he first entered into possession, so that the defend- 
ants could not avail themselves of it, the defendants were trespassers in 
turning the plaintiff out of possession and fastening gates and doors 

: against him. These facts could alone be found by the jury ; and the 
Court erred, in deciding that the plaintiff was not entitled to recover, 

' without submitting the question to the jury. 

The judgment of the County Court is therefore reversed. 



LEGATEE. 

-.'Where a legatee or distributee of an estate owes a debt to the testa, 
tori, so much of such debt as can be collected by the executor, includidg 
the hiterest due at the testator's deaths is to be considered and treated as 
a part of the capital gf the estate ; and must be apportioned and dis- 
tributed accordingly. 



♦ ' 



154 LIBEL. 

♦ 

If the whole amount of such debt, and interest, can be collected or 
received, by the retainer of the income, by the administrator, the inter- 
est which has accrued upon the amount which was due at the death of 
the testator is properly distributable among those who have present 
interests in the personal estate of the*testator ; and the sum due at the 
death of the testator is to be considered and treated as a part of the 
capital of the personal estate. 

The right of retainer depends upon the principle that the legatee or 
distributee is not entitled to his legacy, oiv distributive share, while he 
retains in his own hands a part of the funds out of which that and other 
legacies or distributive shares ought to be paid, or which is necessary 
to* extinguish other claims on those funds. And it is against conscience 
that be should receive any thing out of such funds, without deducting 
therefrom the amount of the funds which is already in his hands, as a 
debtor to the estate. And the assignee of the legatee, or distributee in 
such a ^ase, takes the legacy or* distributive share subject to the equity 
which existed against it in the hands of the assignor.— Smith V. Kearney, 2 
Barbour's Ch. R.y p. 633. N. Y. , (1848.) 

/ 
(The CHANCELLoa cited Melland v: Grey, 2 CoU, Ch., 296 ; Jeff 
V. Wood, 2 Pt Wms., 128 ; Sims v. Doughty, 5 Ves., 243 ; Lady ElU 
lank Y.Montelieu, 5 Ves., 737 ; Carr v. Taylor, 10 Ves,, 574 ; In Re 
Gordon, 1 Glyn ^ Jam., 347 ; Rankin v. Barnard, 5 Mad,, 32 ; Cour 
ienay v. WilHams, 3 Hare Ch,, 539.) 

A sole legatee has no right to the possession of the personal estate, 
until the personal representative has assented to it, and if in possession, 
• it may be recovered by the personal representative when appointed,— 
Upchurch v. Norsworlhy, 12 Alabama R,, p. 532. (1848.) 



• LIBEL. 

In an indictment for a libel, charging that the prosecutor ** was 
called a murderer and forsworn," it is not competent for the defend- 
ant to justify by proving that there was and long had been a general 
report in the neighborhood that the prosecutor was a murderer and 
forsworn.— TAc State v. White, 7 IredeWs R., p, 180. N. C. (1847.) 

(RuFFm, C. J., cited The Earl ^ Northampton's case, 12 Rep., 184 ; 
Hampton v. Wilson, 4 Dev., 468.) 

In case for libel, the declaration alleged the libel to be, that plain- 
tiff sought admission to' a club in the town of P., and gave an entertain, 
ment a few days before he was to be elected, as he thought ; that three 
days after he stood the ballot and was black-balled ; that next morning 
he bolted, and some of the poor tradesmen had t» lament the fashionable 
character of his entertainment. Plea, that plaintiff did suddenly leave 
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LIBEL — HUSBAND AND WIFE. 155, 

* • 

i^d quit the town of P., without paying every one and all of the debts 
csontracted by him with divers persons in the said town, and without no- 
tice to them, and with intent to defraud and delay some of the last-men- 
tioned persons, ^hereby the said persons remained unpaid and defraud- 
ed : — Held^ bad on special demurrer, for not stating the names of the 
persons alleged. to have been defrauded.- — O^Brien v. Clement, 16 Meeson 
4- Welsby's R.fp. I6g». Eng. (1848.) 

'{Lush cited Janson v. Stuar^ 1 T. R>, 748 ; Netoman v* Bailey^ 2 
CkU.» 666.) 



LIBEL—HUSBAND AND WIFE. 

A suit cannot be sustaii^d by husband and wife for a libel on them 
both. 

In the case of such libel there should be two actions, one by the hus- 
band for the injury to him, and the other by husband and wife for the 
injury to the wife. — Hart v. Crow et luc,, 7 BlackforiTs jR., p* 351. 
Ind. (1847.) 

Error to the Warrick Circuit Court. 

Sullivan, J. — This was an action on the case by Crow and wife 
against Hart for a libel on Ihe praiiitiffs, written and posted up by the 
defendant in a place of public resort The^declaration alleges that th9 
defendant, wickedly and maliciously intending to injure the plaintiffs in 
their good name, &;c., and to cause it to be believed by their neighbors 
and others that they had been and were guilty of the crimes of lying and 
stealing, and to subject them to the scorn of their neighbors, &c., did, on, 
&c., at, &c., falsely, wickedly aAd maliciously, compose and publish of 
and concerning the plaintiffs, a certain false, scandalous, malicious, and 
defamatory libel, &c, The alleged libel is then set out, and charges 
that John Crow and his wife are'liars, rogues, &c. By means, whereof 
the plaintiffs have been greatly injured, &c. Demurrer to the declara- 
tion overruled, and joint damages assessed upon a writ of inquiry. 

There are some questions raised on the admissibility of certain testi- 
mony that was objected to on the execution of the writ of inquiry, but the 
case does not require that we should decide them. The Court erred in 
overruling the demurrer to the declaration. The suit is brought not only 
for the injury sustained by the wife, but for the wrong done to the hus- 
band also. The action is joint, and joint damages are sought to be re* 
covered. Two separate causes of action are shown, accruing to differ- 
ent persons that cannot be united in the same suit. For the injury 
4one to the wife, the husband must join in the suit ; but the declara- 
tion must show that it is for the wrong done to the wife that th^ suit 
is. prosecuted. For the injury done to the husband, he alone should 
sue. . 1 Selw, N. P., 297 ; SavUIe et ux, v. htoeeneyy 4 Bam, Sr Ad.^ 
514. In Neiotan et ux. v. HaUer, 2 Ld. Raym., 1208, the suit was 
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brought for a hattery, committed on both. There was a jadf^meot by 
default, and a writ of inquiry Was executed. On the return of the writ, 
judgment was arrested, because the wife could not be joined in an action 
with the husband for a battery on the latter. If the defendant had plead- 
ed to the declaration, and the cause had gone to a jury, and separate 
damaues had been given for the injury to the wife, it may be that' the 
verdict might have been sustained. — Bull. N. P., 21 ; Cro, Jac^ 655; 
3 Binney, 555. 

Pee CtrKiAM.-^TAe judgment is reversed loith tosts. Cause re- 
mandedy ^c. 



LICENSE. 

A license to keep a grocery is not trtinsferable. * It attaches to the 
person and cannot be used by others^, even with the consent of the 
Court Which* granted it. — Munsell v. Temple, 9 CHiman's R., p. 93. 
nis. (1847.) 

(KoEBNER, J., cited Wheeler v. RusseUy 11 Mass., 25t, and cases there 
cited.) 



LIFE^INSURANeE— SUICIDE. 

Where a policy of insurance on life contained a condition, that the 
policy should be void if the assured should " commit suicide ;" and it 
was proved that the assured had died from the eflects of poison taken 

\ by himself: — Held, that, in order to^ avoid the policy, it must be shown 
that the assured, at the time be committed that act, could distinguish 
between right and wrong, so as to be able to understand and appreciate 

: the nature and quality of the act he was doing. — Schtcabe v. Clift, 3 
Carririgton ^ Kirwan^s R., p. 134. Eng. (1648.) 

This was an action of assumpsit on a policy of insurance on life". 

The policy contained a condition to the effect, that, if the person should 
'^'commit suicide, or die by duelling, or by the hands of justice," then 
.such policy shbiild be void. The assured, Mr. Schwabe, had, it appeared, 
died from the effects of sulphuric acid taken by himself ; but evidence 
Was gone into at considerable length on the part of the plaintiff, tosho^v, 
that, at the time the deceased 'took the said sulphuric acid, he was, in 
fact, of unsound mind. 

Kelly, S. G., in stating the defendant's case, contended, that, ^n the 

; present instance, the soundness or unsoundness of mind of Mr. Schwabe 

termed no part of the* question; and that the insurance office, in framfng 

* 8tkch a clause pJ^ the one now under consideration, mu^t be taken to have 



inllS^ftdUc^lneltidci within the e:tceptton cootniDed an that okiuae . eveiy. 
aot #f vduntairy' self^4e:M^rtiction ; and he referredy in support of hut posU • 
tioB^ to^ the judgme&t of Coltman^ J., in BorradaUcv. HmUer^ 5 Man* ^ 

KMvi>hs^ in reply. — The question in thk ossa is, did the deceased ^ 
commit suicide? This term impoFts a felonious act ; and hence it f<||* • 
lows, that, unless the party who destroys hi-msel^f be a respoEe^ible agent > 
at the time he destroys himself, he is not, in the eye of the law, guilty of 
that) aetw In Borradaiie v. Hunter yVi was assumed, that,, if the terms of 
the policy had been the same .as theyare in. this case, the decision would .> 
have been■dif{Srellt^ The words of the policy in that case Were, that, if 
the assii red should *Mie by his own. hainis,'' the: pc^icy should be void ;. < 
and speaking withi ^ference to those words, Esskinr, i., in del{vertaa;hls: 
judgment^ makes the following observations: ** W'hen 1 find the terms-.' 
* shall commit suicide/ that have been popularly understood, and judi« .■> 
ciallyiconsideired, as importing^a criminal act of self-destructionv exchanged > 
for terms not hitbeTto so construed, it may^i think, be fairly in&^r^edi^j&at : » 
the terms adopted .were intended to embrace all oases of iutentional self- , 
destructionv unless it ^2an be collected -from the immediate contexr that the ■ 
parties used them. in a more limited sease.'' And to the like^elfbct Tlvk. • 
DAL, C. J.-^8ayB:!^** The expression 'dying by his^ own hands' is, in fact,nQ^i;* 
mofie thaa the tr anslatbo into blnglish of the w<ord of Latin- origin ^ suicide^' . 
B^tfif the exception had run in the terms, ^Hhali die by suicide,. <^ l>yi>. 
the hands of justice, or in consequence of a duel,' surely no doubt. coulil . 
have arisen. that ;a felonious .suicide was inteoded thereby."~!r5 Jlfan^ 4^\; 
Gn, 068i ' The- case of Borradaih v. Hunter^ therefore, is in favor of . 
the plaintiff; and there are, besides^ several eases referred. to ia the re^ • 
port of tijat case, in which. t lie .teraw* of the policies were the sanieasthey- :• 
are: 'in the pr^sept castv. GcLtteli v . -Barclatft 5 Man, ^ Gr., (>43 ; Kinf. • 
near V ,. Borradaih^ 5 Mam ^Gr.j 644 ;. and in which, the juries. being ;i 
saCisfied of the insanity of the parties assured, found for thc:4)laiDtiffi»,. . 
The question then is,: did Mr. Sfjhwabe, when he took the poaaon.whidbi:' 
caused hk deaths commit a criminal act of selftdestructioD ? Because^ ., 
if .h» did 'not, it is submitted iiiat the pJdiintiff is entitled to recover in> this, n 
aotionf according to the evident meaning iof the words of the policy. : 
M^rCOMeri, the words of the contract are iho!^ of the •insurers; aadyth6re«< ^ 
fom^if^heae words are doubtful in their meaning, they must be copstrAiod 
njoeyt-strifitly as against ihem^ But it is. submittedt that here the^e isna : 
duubt that tlioae words were intended by the insurers to import the-.com*- > 
niissioii' of a criminal, act:; and tbi^ isshowD, not only by the. words » 
tLems^dves, but by t be terms ia connexion with wtiich they. are found in '« 
the policy. To adopt the languajgeiof Lor^ €hiff Justice TiTiUAL, in tbse - 
case referred to: " The dying js^cooseijuDncivr^ a duel*: .is a,d.yjrigjiftv> 
cons^^^^Meo^ o£'ia j<blon.x. th^n in the very ctpt or course of being commit- 
ted by the assured. The dying by the hands of justice is dying in con- 
sequence of a felony previously committed by him. And it appears to me, 
Upon the acknowU^dged rule of construction, viz : noscitur d aoctis^ that the 
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dying by his ow0 hands should^ if \eh in doubt as to its nieasiing, \m gpv* 
erned by the same condition as the other two, and be taken to mean a 
felonious Icilling of himself, that is, self-murder." The same rule'of con. 
struction must prevail in this case ; and it is therefore submitted, that, 
unless the jury are of opinion that Mr. Schwabe was, at the time of his 
death, in such a state of mind as that he would have been held criminally 
resj^nsible, if, instead of taking his own life, he had taken that of another 
person, they must find for the plaintiff. 

Cresswell, J. — The policy of insurance in question is subject to this 
condition, namely, that if the jierson assured, " commit suicide, or die by 
duelling, or by the hands of justice, then such policy shall b% void ;" and 
'the defendant says, that the contract in the present instance is void, be- 
cause Mr. Schwabe, the assured, did commit suicide, ^n order, however, 
to make that out, it must, I think, be made to appear that the deceased, 
died by his own voluntary act, that, at the time he committed that act, he 
could distinguish between right and wrong, so as to be able to* understand 
and appreciate the nature and quality of the act he was doing; and that, 
therefore, he was at that time a responsible moral agent. If Borradaile 
V. Hunter bad been like this case, 1 should have felt inyself bound by it. 
But that is not so. There the words of the policy were, ** that, in case 
the assured shall die by his own hands, or by the hands of justice, or in 
consequence of a. duel, this policy shall be void ;" and from the remarks 
made by Erskime, J., on these words in the course of*his judgment, I 
take it for granted that, if that learned judge had been considering a puU 
icy like the present, his opinion would have been different from that wiiich 
was expressed by him in. the case referred to. I draw the same conclu- 
sion from the judgment delivered by Lord Chief Justice Tindal in that 
case, who says, in the passage already referred to by Mr. Knowles^ that, 
**if the exception had run in the terms * shall die by suicide, or by the 
hands of justice, or in consequence of a duel,' surely no doubt could have 
arisen that a felonious suicide was intended thereby." Now I do not find 
that the other judges who delivered their judgments in that case say any 
thing in contravention of this ; and 1 am therefore at liberty to act in the 
present case on ray own opinion, which i.s, that it must appear that the de- 
ceased was a responsible moral agent at the time of his death, in order to 
make the act committed by him amount to suicide ; it being borne in mind, 
however, that the jury must assume that he was a responsible moral 
agent, unless the plaintiff prove the contrary. You will therefore say, 
whether Mr. Schwabe died of his own act, committed for the purpose of 
destroying life ; and whether he could, at the time, distinguish and un- 
derstand the nature and quality of the act he was doing, if you are of 
opinion that he could not, you will frnd for the plaintiff; if you are of 
opinion that he could, you will find for the defendant* 

# Verdict for tke plaintif. 



LOST NOTE. 

An action may be brought on a lost negotiable note, which bad not 
bet a negotiated at the time of the loss. — Bnanck Bank at Mobile v. 3K/^ 
tnan^ 12 Alabama R., p. 214. (1848.) 



LUNACY* 

A person proceeded against as a lunatic, except in cases of confirmed 
and dangerous madness, is entitled to reasonable notice of the time and 
place of executing the commission, and a reasonable time to produce'his 
witnesses before the jury. But it is not necessary that notice should 
be served on him personally where it is evident he ke^eps out of the way 
to avoid service of the notice. 

The }ury upon the execution of a commissk)n of lunacy, have a right 
to inspect and examine the lunatic ; and they should do so, in every 
case of doubt, when, practicable. 

In such cJPses they should direct the person in whose custody the 
lunatic is, to produce him, or pernfit him to attend . before them. And 
when such an order is made; either by' the Court or by the commission-^ 
era, the person who prevents the attendance of the lunatic before the 
commissioners and jury will do it at his peril. 

Thi/9 Court has a right to discharge an inquisition of lunacy, upon 
a mere examination of the alleged lunatic, in connexion with the evi- 
dence produced before the- jury ; without subjecting him to the expense 
of an issue or a traverse, where upon such an examination and evi- 
dence it is evident that the jury erred. 

But where no change has taken place in the situation of the lunatic^ 
since the execution of the commission, it must be a very clear case 
of mistake, or of undue prejudice, on the part of the jury, to authorize 
the Court to do so. 

The Court will not discharge an inquisitioiji upon ex parte affidavits, 
contradicring the finding of the jury, without any excuse being given 
for neglecting to produce the deponents as witnesses before the commis- 
aitmers. 

Although it is not a matter of course to allow a feigned issue in a 
lunacy case, when asked for, it is prdper to allow it whenever the Court 
ent^i^t^ins ft reasonable doubt as to the justice of the finding of the 
jury, upon the execution of the commi^ion. — In Re Russell a Lunatiei 
1 Barbour's Ck. i2., p. 88. JV. Y, (1847.) 

This' case came before the Chancellor upon an inquisition finding 
P. Russell to be a lunatic, and upon the petition of one of his sons, on 
whose application the commission was issued, to hav^ a committee of his 
person^and estate appointed. A counter^application was made on the 



Ert of Russell to have the inquisition set aside for irregularity, or &r 
tve to traverse, or for a feigme^. issue to try^ the question of lunacy. 

HohneSf for the ^rigioal petitioner. 
Wilfard^ for the alleged lun«dc. . 

The Chancellor. — There is no irregularity in the proceedings • 
which can justify the Court in setting aside the inquisition on that ground. 
-The alleged lunatic, except in cases of confirmed and dangerous mad- 
ness, to be judged of and provided, for by the Court, in the order (or 
the commission, is entitled to reaS^able notice of the time and place of 
the.ej(ecutionof the •<x>miiU88ioQ, \nd a reasoaitble time to produce his 
witnesses before the jury, to rebut the charge of lunacy. It is not ne* 
cessary,. Itpwever^ that the notice should be served on him personally^ 
where.it i^ evid^.t he keeps out of the way to prevent the service of no- 
tice of the execution of the commission. Here the notice was (served at 
the place where I^ussell made it his home, and also at the several plaoes^ • 
where he would be most likely to receive it. And the evidense pro- 
duced befi>re the. commissioners wa» suiiioieiit to establish the fact that^ 
he must have been aware of the existence of the notioes which had been 
le^ at those places for him, or of some of theai. The jilry also have 
the. right to iqspept and examine the lunatic ; and they should do so in 
every casepf doubt, where such an> examination can be had* And in such 
cases the comn^issiociers should direct the person in whose custody the 
lunatic is, to produce him, or. to permit: him to attend upon the execution 
of the commiission. Where ^uch an order is made, either by the Court, 
or by the. commissioners without a previous direction of this Court, the 
person who- prevents the attendance of the lunatic before the commi9* 
sioners and jury will do it at his peril. 

I have no doubt of the right of the Court to discharge an inquisition 
of . lunacy upon the niie«e examination of the jsuppo^ed lunatjc, in connex- 
ion with, the evidence produced before thejury^ without subjecting him 
to the expense of an issue or a traverse ; where upon such, examination ; 
and proof it is perfectly evident that the jury erred in finding him to be 
a lunatic. In Re Heli, 3 Atk.y 635. • But to authorize tl!ieO>urt . to dis- 
pose of the cd6e thus summarily) where there has been no change in the 
sittj^tion oi the alleged lunatic st^bsequent to the finding of the inquisition, 
it must be a very clear case of mistake or undue prejudice on the part 
of the jury* It is also improper, in a case of this kind, to discharge the 
inquisition upon ea^ pQ^ aiSidavits contradicting the finding of the.jury-^ 
where there is.no reasonable excuse given for negleot to produce the 
deponents: before the commissioners, and the jury, for examinalioa as 
witnesses. The present is therefi)re not a proper case for the discharge 
of the inquisition upon this hearing, and without a traverse. 

Ttie only remaining questions, therefore, are, whether the ^alleged 
lunatic should be permitted to traverse the inquisition, and if $ov upon ' 
wbM teri^s and condtuons ; or ratii^r^ whether a feigned is9ne4sht(Hlld he 
aw^ifdeid to try the question of insanity^ v>^hich is the form in w^uh thti 
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question is tried, in a Court of law, by our practfce. Although it is not 
a matter of course to allow a feigned Issue if it is asked for, it is proper 
to allow it wherever the Court entertains a reasonable doubt as to the 

{'ustice of the finding of the jury upon the execution of the commission, 
n the case under consideration, I have not only read the testimony upon 
which the inquisition was founded, but have also examined the party 
proceeded against, in relation to the particular subject ut)on which he is 
supposed to be insane. For it is admitted by the counsel for th^petition- 
ers, that the testimony produced upon the execution of the commission 
did not establish a case of general insanity. The mental alienation, if 
any, in this case, is of that character lo which Professor Esquirol has 
given the modern naine of mimomhnia, or partial insanity, as distin- 
guished from polymania, or general mental alienation. In this species of 
insanity, the delusion of the mind is confined to a particular subject, or 
an isolated train of ideas, and which some medical writers suppose leaves 
the intellect unaffected in other respects. Because persons thus afflicted 
frequently appear perfectly rational on all other subjects, both in their 
conversation and actions. But persons in tliis situation frequently become 
passionate, and even dangerous, when the train of their particular delu- 
sion has been touched ; so that for a time they may exhibit all the fury 
and violence of raving maniacs. It is very difficult, therefore, as Sir 
Matihew Hal& very justly observes, to define the invisible line which 
divides perfect from partial insanity. Where the particular subject of 
the insane delusion, or monomania, connects itself however with the 
disposition op management of the property of the person who is thus 
afflicted, he is a proper subject of a commission of lunacy. For his 
unsoundness of mind renders him incompe^tent to manage or dispose of 
his property with reason and judgment. — Dew v. Clarke 3 Addams* EccL 
R., 79 ; 1 Hagg. EccL jR., 311 ; 5 Russ. 163, S. C. 

In the case under consideration, the monomania or insane delusion, 
if^it be such, assumes the form of a fixed and abiding fdea^ in the mind 
of Mr. Russell, that his wife, who has nearly reached the, age of sixty, 
and who is the mother of a large family of grown up children, has for 
the last two or three years been carrying on a criminal intercourse with 
a member of the church to which she belongs. And the effect of this 
strange and unaccountable delusion has been to sever the tiesl of affec- 
tion and of nature which once attached him to his wife and children, 
and to cause him to sell his homestead, and other property, with a view 
to the final abandonment of his family and his home. The evidence 
upon the execution of the commission, if the facts there stated were the 
only grounds upon which his settled conclusion of his wife's guilt was 
based, showed that such a conclusion was not only unfounded, but was 
so clearly absurd and irrational as to be attributable only to the insane 
delusion of a diseased intellect. In my private examination, therefore, 
I have endeavored to ascertain the origin of his delusion on this subject, 
and to trace down the consecutive series of his actions and association^ 
of ideas on the particular subject of his supposed fhental alienation ; but 
without arriving at a satisfactory conclusion, whether the opinion which 
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has fixed.ttself m his mind is.m^re]^ the vesult of falad reasoning from 
fiicts whicb^ ocuild not justify ;8i;cb a lco^^plu3ion, or whether the supposed 
&cts» as wftlLan the erroneous Aod absurd coaclupions ba9ed thereon, 
were not the mere creations, pf an impaired intellect. It Js, therefore/a 
proper case for. the awarding of a feigned issue. 

An issue must hie maPde up and tried, at the Circuit in. Rensselaer 
County, to /determine- the question whether Mr. Russell is of unsound 
mind, so#s>to be mentally incapable of governing himself or of manag- 
ing his property. and affairs. And the only conditbn whicn I shall 
annex to the order .is» that he shall attend personally upon the trial of 
the issue, anfl submit <io such examination before the jury as the judge 
who tries the. issue shall think proper to direct. In the meantime, it 
may be referred 'to 'Master Kellogg, tb report a proper person as the com- 
mittee, to take .charge of such parts of Mr. Russell's estate as it is 
necessary to preserve from lo^s. And such committee is to take* charge 
of .the monies now in. possession of the alleged lunatic, and pay out of the 
same what is necessary for his board and clothing, and such reasonable 
sums as may be Yequisite to ^procure the attendance of witnesses upon 
the trial, and for .the. employment of proper counsel for him before the 
Court andi juvy. 



. LUNA,TIO-EXECUT0R OF. 

Executor df A hmajtia is liable for necessaries furnished tc his tea[ta- 
%)r, while non. compos mentis^ before a commission is, issued, and after the 
issuing of the commissioa and* before the appointment of a committee.— 
La Rue v. GUkesom, 4 Barr's, JK., p. 375. Pa. ( 1847.) 

(GiBsow, C- J..r o^bod Sdlesiand West, died in Manhyr: Scott, I.Sid., 
109; BaxUr v. The. Earl of Portsmouth, 2 Car. i^.Pqyne, 17S; 12 
Bn^Covulaw^^. C^BarfUiond dres.,MO,) 



MANDAMUS. 



A 7>r}vata individual can 1 apply to the: Supreme Judicial Court for a 
wtit of m^damus. to Courts of inferior jurisdiction in those cases only, 
where he ^8 some private or particular interest to be subserved, or 
some; particular ri^ht to be. , pursued or rprotected by the aid of this pro- 
eess, ihdftpoodent of 'that which he holds in common w^ith the public at 
lar^ie. It is for the.. puWic officers exclusively to apply, for such writ, 
where the public i:ighta are to be subserved. — Sanger v: The Counli 
CommismnensrofJCeimebpCi 25 Maine iZ,, p. 291. .(1847.) 
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MARRIAGE CONTRACT— FOREIQN L,AW. 

By a marriage coDtract executed in Franqe by parties domiciled 
•t^ere, on, -the eyie of theif marriage, t^e wife under the , provisions pf 
the French law, put one-third of her fortune into community, SiBdeX" 
btuded (he residue therefrom, which residue was to belong to her. and 
be retaken by her. The parties removed to New-York, and the hus- 
band died there twenty years aflerwards. He had taken and. used 
in bis business^ the whole residue of his wile's property, as well as that 
of the commiihity. At his death, he was in equity seized of and entitled 
to , real estate in , New- York . 

On a bill filed by his widow, claiming that the marriage se^tlemen^ 
operated as a mortgage on his whole estate, and that she was entitled to 
priority of payment of all her demands arising under the settlement-^ 

Held, 1. That according to the laws of Prance, if the parties had 
remained there, she would have had no preference over ojther creditors 
of the husband inrespect of his movables, nor any lien by way of piiv* 
ikge over his immovables. She would have had a mortgage upon his ijn- 
movables. 2. That although the Courts here, construing the settlement 
according to the lex loci contractus, will give to Her the same right as a 
cre^ditor, that the French law would confer; they cannot and ou^bt not 
to yield to, her over real estate situated here, a lien or priority uhknowa 
and repugnant to the laws and regulations of the country reMi/<«. . 3, 
Cfeclitors. here are entitled to. rely upon those laws for the administra- 
tion of their debtors* estates. 4. The French CiVil Code refuses to con- 
tracts made in a foreign country, the force of a mortgage fit France ; 
and international comity does not require us to pursue a different course* 
5. That therefore the complainant, whatever was the extent of her rij^hta 
as a creditor by reason of the contract of nriarriage, had no lien upon her 
husband's estate, nor priority over his other creditors. — Ordronaux v. 2?cjf, 
^Sund/ord'sCh.R.,p:3Z,'N.t.(mt) i -i ' 



MARRIAGE SETTLEMENT. 

When a husband, by virtue of a marriage settlement, gets into his 
possession the estate of the wife, which did riot pass by virtueof the mari- 
tal right, under a promise to secure it to the wife, creditors of the hus- 
band cannot reach such estate because the deed of settlement was un- 
registered.. 7'he Court of Chancery will protect her rights. — Embryei 
al.f V. Robinson ei^tx., 1 Humphreys* -K., p. 444. Tenn. (1847.) 

By a marriajsre settlement, real estates, were conveyed to trustees 
hi trust, to sell and to hold the proceeds in tnist foi; the husband and wife 
for their lives successively, remainder in trust for their children, re- 
idainder in trust for' the survivor of the husband and wife Absolutely. 
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Therp was no child of the iparriage. The hushand survived his wife» 
and after her death consulted his solicitors u})on his rights under the 
settlement, and they having advised him that he was entitled to the whole 
beneficial interest in the estates, he got possession of the settlement, and 
of the title-deeds, and remained in possession of them, and also of the^ 
estates, until his death. Heldf that thereby he declared his election to 
take tiie estates as land. — Davies v. Askford, 15 Siman*s R., p, 42. 
Eng. (1848.) 



MARRIED WOTVf AN— SEPARATE ESTATE. 

• 

To make the separate estate of a married woman liable for her debt, 
where it is not charged upon the estate pursuant to the deed of settle- 
ment, it must be shown that the debt was contracted either for the bene- 
fit of her separate estate, or for her own benefit upon the credit of the 
same. 

A general debt incurred by a married woman is not a charge upoa 
her separate estate, nor is such estate chargeable upon any implied 
undertakin^ir of hers. — Curtis et al, v. Engel ei a/., 2 Sandford's Ch. R.^ 
p. 287. N. Y. (1847.) 

(The Assistant Vice Chancellor cited North American Coal Co^ 
V. Dyett, 7 Paige, 9; S. C. on Appeal, 20 Wend., 570 ; 2 Story's Eq. 
Jur., sec. 1398, 1400; Gardner v. Gardner, 7 Faigef 112; Murray v. 
Barlee, 4 Simons, 82 ; Tullet v. Armsirangy 4 Beav., 319 ; S. C. London 
Jurist, 60 J.) 



MASTER AND SERVANT. 

The hiring of a person of full age, for wages, by the year, creates 
the relation of master and servant between the parties,' and will enable 
the employer to maintain case, against one who imprisons the person 
emploved, for the loss of his service. 

The officers of a Bank cannot justify the imprisonment of a person 
on the ground that he remained in their office after the usual time foP 
shutting the sarpe, and was detained by theii* locking the outer door, 
though he knew the hour at which the Bartk was usually closed. — *Wood' 
wardv, Washburn, 3 Denio's R.,p. 369. i^. Y. (1848.) 

MASTER OF VESSEL. * 

Where a whaling vessel has been lost abroad, and the cargo sent, 
home to the owners, a seaman cannot recover wages of the captain, 
but must resort to the owners for his share in " the. catchings," in con-, 
forniity with the contract. 



• 
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A captain of a vessel is not justified in imprisoning a seaman merely 
00 mispicion tthat he is a dangerous man, or on the request of the 
crew, unless some facts are shown, rendering the iruth of the charge 
probable ; and if he detain him in custody till his effects on board are 
lost or sold, the captain is answerable fur their value. — Jay v. Almtft 1 
Woodbury ^ Minofs U. S. K, p. 282. (1847.) 



MEMORANDUM. 

A Witness may juse a memorandum to refresh his recollection. Bu| 
it is not evidence to go to the jury ; even though he swears he thinka 
it correct. He may refresh his memory, and then, if his recollection 
irecalls the transaction, that recollection is testimony to go to the jyry. 
The witness must be conscious of the reality of the matters he swears 
to at the time he testifies. It is not sufficient that his mind recurs to 
the memorandum, and that «he himself believ^ that true. — BtuUr v. 
Benson, 1 Barbour's R.,p. 526. N. Y. (1843:) 



MINING COMPANY— AGENT. 

By the deed of association of a mining company, it was provided, 
that the affairs of the company should be managed by a committee of . 
seven shareholders, called managin^p directors ; and they were empow. 
ered, at their meetings, to vote by proxy ; and B. was appointed the resi- 
dent director or manager, to superintend the mine and the local concerns 
thereof, hire workmen, provide machinery, &c., but subject to the instruct 
tions he might from time to time receive from the managing directors, to 
whom he was to transmit monthly accounts of the ore raised, wages paid, 
&c., and a full statement of all the debts and liabilities due from the com^ 
paiiy ; with a proviso that he should not expend or engage the credit of the 
company for any sum exceeding £50, in any one month, without the ex- 
press authority in writing of three of the managing directors : — Held, 
that this deed did not authorize B. to draw or accept bills of exchange in 
the name of the company, even for the necessary purposes of the mine, 
whhout the express authority of the managing directors. Held, alsoi 
that a managing director who was represented at a meeting, of directors 
by proxy, was not bound by a resolution of the directors present at such 
meeting, authorizing the resident director to accept bills for the compa- 
ny. — Braum v. Byers, 16 Meeson 4* Wehby's R., p. 252. Eng. (1848.) 



MISTAKE. 

A mistake as to the value of the consideration given for the convey* 
ance of land, is not a sufficient ground for setting aside the conveyance^ 
where the vendot* had means of avoiding the mistake by inquiry, and co 
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ftaud'or*'fal8eIiood'w8S used 'to infiiieadehk judgbtotl — Wamet Ti 
mhieh el a?.; l' Woodburif ^ MObt's U. S. R., p: W. (1847:) 

(WooDBtTRTr, J., cit«d' Ifiniel v. Mtcm, 1 Sttrp; 172 ; Hough ▼' 
' Richardson, 3 Story, 659 ; AitA)od'y. SnuUl, etMk <f Finn:, 52d; no^'; 
Jfcfo^al V. PTiiw/air, 7 Pfli^c, 124.) 



Wherever a written contract cobtams, by mistake, less than thfl par* 
ties intended, or more, and the mistake is clearly establishecl, a Court of 
Bq^ity will refdrni it, so as to conform to the precis^^ intentions of the 
pa^tids.— 2%<j State Y. George, 7 ItedeW^ R,,p: 430. N. C (1»47.) 

(Nash^ J., cited Diirahf v. Durante 1 Cdo;, 5d; Cdherlyy, WHUams^ 
1 Fw., 210 ; Harrison \, Howard, 1 Iredeits Bq., 409.) 

A mistake made by^he cleric^ in the date of a pmbate of a deed, cati« 
not prejudice the party^ or prevent him from proving' the true date of t£i^ 
probate. — Jordan v. Mead^ 12 Alabama. R,, p. 247. (1848.) 



MORTGAGE. 

If the mortgagor of plsrsonal property* be In the actual possession^ 
and makes an illegal sale thereof to a third person, a servant of the pur- 
chaser, who merely carries the goods from one shop to the other, witlr. 
out any knowledge of the mortgage, or of any claims upon the property 
but those* of the seller and purchaser, is not liable to the mortgagee in 
an action of trover. — BurdiU el a/, v. Hunt el a/., 25 Maine R., p, 419. 
(1847.) 

• B. advanced money to one who held a bond and mortgage agamst his 
mother, H., paying its full amount. There was no assignment executed^ 
the securities were lost, and it did not appear that they ever left the pos^ 
session of their mutual attorney; but E. had the possession of H.'s dedl 
fbr the premises mortgaged, and retained it till his death. It did not'ap* 
pear how he came by the deed. 

Held, that the son had an equitable lien on thci premises for thd 
amount of his advance with interest. 

If there had been no deposit of the deed, but he advanced the money 
on an agreement to have the mortgage assigned, equity would substitute 
him in the place of the mortgagee. 

In the absence of other proof, evidence of an advance of money, and 
the finding of title-deeds of the borrower in possession of the lender, 
citiiblishes an equitable mortgage. — Roc^fffeU v. Hobby, ii' Sdnd/hrd's 
CH. jR., p. 9. N. Y. (1847.) 

(The Assistant Vicb-Chancellor cited Ex parte Camingt 9 Vest 



115 ; Ex parte Wetherelt, t^tes., 4dl J jKaf J)«f»*jK&^A| ifjj Tfe., 40S; 
.Elx parte Langtofir If Ves,, 23d; F^eaiktfsmis V. Fheaiek, 2 JSra. C. C, 
Ji7'D, n. ; Harford' y. Carpenter, 1 JB>oV C: C?., Stfl^ flf^ 5^ Homndan^s 
Supplement to Vesey^ Jr., ia4 ; Bt pdrte Kefnehqfltfk^ ^ r. ^ B\, 79, ©0 ; 
Ex parte Wright, 19 7««., 258 ; Hockley v. Bantock, 1 jRtt«^e/> 141, 145.) 

A mortgagee, claiming tide agaidst tf purchaser under a judgment 
creditor of the mortgage, must prove the consideration of the mortgage. 
— Doe ex dem, McGintry ^ McCarip V. Re&oei, 10 Ata^ma R., i?. 137, 
(1847.) 



(J?c&cr "cited McCoum v. Wodd, 4 Ah.^ VSbS i Braiick Bankv, 
ley,h Ah*, 9 ; Chraham v. Lockhart, 8 il/g., 23.) 

If a mortgagor of chattels makes a new and dlstfaict contract with 
t^e mortgagee to deliver to him the mortgaged chattels, and al3o other 
chattels, -to De held as security for payme.nt of *the delrt which the mort- 
gage was made to secure, and delivers thend acoordihglj^, and the mort- 
gagee takes and holds possession of them undef sucn new contract, he 
thereby becomes pawnee of all the chattels so delivered. — Rowley v. 
Rice, 10 Meicalfs M.,p. 7. Mass. (1847.) 

A mortgage of goods which thd mortgagor dbes nbt own when the 
mortgage is made, though he aflerwafd^ acquire)^ th^n^;, ik void as against 
his attaching creditors. — Jones v. Richardson, tUt Metcaff's R., p. 481, 

Mass. (1847.) 

» 

MORTGAGE— PERSONAL PROPERTY, 

A mortgage of personal property^ whisre th» mortgagor retains poB- 
Mteion of the property mortgaged, with the power of sale, is void as 
agaitist subsequent purchasers' and execution creditDn^^-^CoUins et al, v. 
Myers et als,, 16 Ohio R., p. 547. (1848.) 

MttltDER. 

An indictment for murdep charged A. With giving H mortal Wound 
to B. G., on the 27th of May, of which woUdd,'B. G. died on the 29lh 
of May ; and that Y. and Z., " on the day and yevit first aforesaid wete 
present, aiding and abetting A. the felony aforesaid '' tb dd and conrmit. 
The J4iry found all the prisoners guilty of manslaughter ; and it was 
objected for Y. and Z.,that the felony of A. was not corn^^ete until the 
death of B, G., but the judges held the convictidi) Hght. 

In one oount of an indictment for murder, thd d^ath was stated to fte 
by a blow of a stick,* and m anothei' b^ the thfbwlng of a stbner Tie 
|u?y found the prisoners guilty of manslaUghtet g^flefaliy dn both counts, 
ftnd the judges held the conviction right, and that judgment could (m 



168 MimDEB-i'rXSCHAItGS OF JTrST* 

given upon it ; > and Mm6/e, Chat these are not inconsisteci statements of 
the moaes of death, but t^at, if they had been so, no judgement could 
have l)een given on this verdict. — Regina v. O^Brien et als., 2 Carnng* 
ion 4* Kincan's R., p. 115. Eng. (1848.) 



MURDER— DISCHARGE OF JURY, 

In* a prosecution (or murder where the Court is satisfied that the jury 
cannot agree in a verdict, it may discharge them, though the prisoner 
oppose it, and may direct a trial before another jury. — The State v. Fer^ 
guson, SRobinson*sLa,R,^pt6ld. (1847.) 

Appeal from the DistrictlOourt of East Baton Rouge, Botlb^ J. 

Preston^ Attorney General for the State, citid 4 Black., 355; ChiU 
iy, 376 ; United States v. Cookdge, 2 Gallison, 364 ; The People v. Good~ 
win, 18 Johns., 200 ; The People v. Green, 13 Wend,, 56 ; Commonwealik 
V. Bowden, Mass,, 494 ; Uifiited States v. Perez, 9 Wheat,^ 5'80 ; Stoic 
T. Broimiy Ante, p. 566. 

Burk, for the appellant. 

NicHOLLS, J. — ^The accused, charged with the crime of murder, 
mvok&s the aid of this Court to release him from all further prosecution in 
consequence of the Court, a qua, having discharged the jury empannelled 
to try him ; the said jury not having been able to agree upon a verdict. 

The record shows, that on Saturday, the 24th of January last, upon 
the trial of this case, the jury having come into Court and stated the 
impossibility of their agreeing upon a verdict, it was ordered by the 
Court, the prisoner dissenting, that a juror be withdrawn and a mis- trial 
entered. This dismissal of the jury, in opposition to the wishes of the 
accused, is considered by his counsel as equivalent to an acquittal, and 
that he cannot be legally called upon to answer to the charge, before 
another jury. 

To deny to Courts, in all cases, the right to discharge a jury, when 
•o verdict can- be had, would lead to consequences so calamitous and 
unjust, and would tend so frequently to defeat the epds for which Courts 
are instituted, that we should hesitate long before adopting such conclu- 
fiion. Nothing short of the most imperative, positive, and unequivocal 
mandate of the law, could constrain us to sanction a doctrine, where the 
(aw would be on the one side and reason on the other. Aware of this 
result from the consideration of the principle in extenso, the right to dis- 
charge the jury, in certain exce| ted cases, is conceded to the Court ; but 
is to be confined and restricted, according to the argument of the coun- 
tel of the accused, to cases of absolute necessity. This concession or 
partial adoption of the principle, which was tog palpably self-evident 
not to be admitted, covers the whole ground ; and reduces the matter to 
the simple question, necessitas vel non ? Of the existence of this neces- 
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•ity "the Court must necessarily be the judge — an authority to be exercised 
in attj particularly in capital cases, within the limits of a sound legal did* 
cretion. The power to apply the remedy, must be lodged samewhere, 
else Courts would be converted as often into snares for the innocent, aa 
engines for the punishment of the guilty ; and it can be lodged only 
with the Courtf before whom the trial is had. 

Without straining the imagination in search of cases illustrative of 
the principles involved in this investigation, the books furnish ample 
materials to guide the Courts in the exercise of this delicate power. In 
the case of The King v EdwardSy 4 Taunt., 309, the words of the Court 
are as follows; **One of the jurors fell down in a fit, and was pro- 
nounced by a physftian, under oatbj incapable of proceeding on the trial, 
on that day, whereupon the jury was discharged. The point being 
argued before all the judges in England, (except Mansfield,) the judges^ 
without hearing the counsel for the Crown, said, that it had been decided 
in so many cases, it was now the settled law of the country," and gave 
judgment accordingly. So in the case of The King v. Stephenson, 
Leaches C. C, 618, the prisoner fell down in a fit during the trial, and 
the jury was discharged; and upon his recovery, he was tried and con- 
victed by another jury. In the case of the United States v. Coolidge^ 
2 Gallison, 364, a jtvitn'ess refusing to be sworn, the trial was suspended 
during the imprisonment of the witness for contempt; and^JIfr. Justice 
Story held, that the discretion to discharge a jury existed in all cases, 
but that it was to be exercised only in very extraordmary and striking 
circumstances. \ 

These citations are considered sufficient to point out to the Court 
which tries £l prisoner, the limits beyond which it should not go, in the. 
exercise of its disofetion. The sessions of the District Court in the 
parish of Ascension, (and probably yme other parishes in the State may 
be in a like situation,) are limited by law to a single week, and the Judge 
who there presides is likewise the Judge of the District Court of the 
adjoining parish of St. James, whose sessions commence on the follow- 
ing Monday. Granting to the accused in a capital case in thefomter 
parish, the delays necessary to furnish him a copy of the indictment 
and the panel of the jury, (and of these delays he cannot be deprived,) 
it i.<r manifest, tnat in almost every instance, it would be equivalent to a 
verdict of acquittal, if you withhold from the Court the power to di^ 
chai"ge the jury, in case of disagreement. It would be a proclamatioa 
to the guilty, that impunity was certain, and secured by the mere em- 
ployment of counsel for the purpose of speaking against time, of spin- 
ning out the argument, and occupying the time of the Court until the 
clock struck the fatal hour of twelve on Saturday night, when Court 
and jury. Judge and jurypen, would all vanish by the fiat of the law, 
leaving the guilty one alone, washed from the consequences of his crime^ 
reintegrated in his pnvileges as a citizen, andjet loose upon society to re* 
peat similar atrocities, with a similar result ; for it should not be forgotten^ 
that in the United States, the Judges are not clothed with the same au- 
Jiority (which the exigencies of an age of barbarism formerly conferred 
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uppn the Judges in England,) of trundling tlie jury after tli'erfi; from 
county to county, and from circuit to circuit, until they could a^ree, in 
hampers or baskets made expressly for the purpiose — ^a happy inven- 
tion truly, and wonderfully well adapted to fnsure unanimity, find* Co 
afibrd an unerring and certain test of innocence or guilt. These ab-. 
l^urdhies bare disappeared before the advancing light of reason aii'd of 
law; and the boast of English jurists, that the common law of Bhgland 
is the. perfection of reason, is vindicated and approved by rejecting aWd 
repudiating them fis havingf* never constituted part or parcel of the same. 

Error, however s^nctined by authority, or hoary by tiine, cannot^ be 
permitted to invoke the antiquity of^its existence as a justification of its 
aberrations, but, on the contrary, should be renounced whenever and 
wherever it is discovered to lurk. Malus iisus abalencbis est, says the 
sanne common law, with rega^rd to customs ; a like sentence should tie 
pronounced against error when detected. ^ 

. Manif of the early, all of the modern decisions in England and the 
United States, accord to Courts the power exercised in the present iik- 
stance. Justice could not be administered toUhoiU it. The amount of 
Jmtcied evils flowing, as it is alleged from the concession of such power 
to courts of justice, would be more than compensated by the possible, 
probable, nay, positive infliction of Wrong upon the unhappy class of 
persons themselves, for whose benefit and protection the rejection of the 
power is now invoked. In flne, we adopt the language of Judge Stdrjff 
m the case of the United States V. Perez^ 9' Wheat, 580, as compre- 
hending^ all the law on the subject. " We think that in all cases of this 
nature, the law has invested courts of justice with the authority to dis- 
charge a jury from giving any verdict, whenever, in their Opinion, taking 
^ ) all the circumstances into consideration, there is a manifest necessity for 

file act, or the ends of public justice would otherwise be defeated ; they are 
to exercise a sound discretion on the subject, and it is impossible to de- 
fine ail the circumstances whicn would render it proper to interfere ; to 
be sure the power ought to l)e exercised with the greatest caution, under 
urgent circumstances, and for very plain and obvious causes ; and, in 
capital Cases especially. Courts should be extremely careful how they 
interfere with any of the chances of life, in favor of the prisoner ; but 
after ail, they have the right to order the discharge, and the security 
which the public have for the faithful, sound, and conscientious exer- 
cise of this discretion rests, in this, as in other cases, upon the respon- 
sibility of the jndges, under their oaths of oflice.'* 

Wherefore it is ordered that this case be remanded, that a venire de 
$un)6 be awarded, and that the Court a qua, proceed in the premises ac- 
^ooitiiDg to law, and agreeably to the principles herein established* 

NEW SECURITY. 

Where the creditor recovers judgment against principal and surety, 
they are thenceforth principal debtors, and the taking of a new security 
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« 

from the one who was the princi{)at, with an extension of the time of 

Sayment, does not discharge the other.— La Farge v. Hester et ah, 3 
JehiW7Sf:,p:i57' N.Y. (i84B.) 

(6EARI45LET,' J., citkl Bctp V. Talmadjge/5 Johns. Ch., 305; LerM 
Y.. Prouly a WheaL^. 520 ; Pole v. Ford, 2 ChU. R., 125 ; FtmUay r 
BM'V: S., 2 Mc^Ledn, it.y 



NEW 'TRIAL. 

,^ Wherei on Wtrfa! of a pHsdrier for mui*der, w1i6 was foiilid guilty, t!i(^ 
jury were, duririg the' progress of the trial and after their retireiiien^ 
qndei^ the charge of m unsworn officier, it was held, that that circutft* 
siance, though ground' for a new trial, was no^ technically ground fof a 
motion in arrest of judgment. — MtCann v. The State of Mississippi.^ 9 
Smedes and Marshdlts R,, p. A65, Miss, (1848.) 

A new trial will not be granted on account of newly disobveireil 
evidence, which is only material to contradict or impeach wittiesses who 
were sworn on the trial. — Hdrrington v. Bigelaw, 2 Denio's i?;, p. 
109. N. Y*. (1847.) 

. (Beardsley, J.J cited Graham on New Triah, 463, 496; Hatsey T. 
W'atsany I'Cqihe, 25 ; Bunhv. Hoyt, 8 Johns., 266 ; Shumwayv. Fowler^ 
4 Johns,, 425 ; Duryee v. Dennison, 5 Johns,, 248 ; Jaeks&nv, Ktnnef^ 
14 Johns., 186 ; Den v. Geiger, 4 Halst.*, 239 ; Den v. Wintermute, I 
Green, 182.) 



NOW-RE^DENT. 

When the residence of a non-rfe^idetit id known, a copy of the otdet 
posted up at the Court-house door, must be enclosed to him, oth^wii^ 
no decree pro confesso can be rendered i—B«//er v. BiAler, 11 AhbasM 
R.,p.66S. (1847.) 



NOTARY— WITNESS. 

A -not'aiy cannot be examined^as a witness' to cbntradict a statement 
mide by him in a protest. Per Curidml : a public officer, who has given 
a certificate in his official (^hltractef, cantiot 6e listened to as a witne^ 
to prove ft falsfe.— Peei y. Dougheriy, t RbUhisMs La. R., p. 85. 
(1847.) 
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NOTE. 



A note payable to a third person, will not support a claim unless 
the affidavit shows the claimant has either a legal or equitable interest 
IB it.— Coo/: V. Davis, 12 Alabama R^i p. 551. (1848.) 

A suit was brought on the following pote ; " On or before the fifth 
day of April, A. D. 1843, we jointly and severally promise to pay to 
A. S. Barnum or bearer, the sum of five hundred and feigthy-three dol- 
lars — the said Barnum is to take all the fiour he may want for his family 
use, and such other articles that he may need previous to the day of 
payment." ■ The declaration alleged the promise to pay the money by 
Ihe time specified in the note, omitting the conclusion in relation to the 
iour, &c. Held, that the note was a positive undertaking to pay the 
money therein mentioned at maturity, and that the legal import of the 
memorandum was, that the payee might, if he chose, take what flouFi 
!&c., he might need ; that it was a condition inserted for his. benefit, and 
that no obligation was imposed upon the makersr to pay in that manner, 
unless the payee, in his judgment, should need the property.— rOtoen v. 
Barnum, 2 GUman's 22., p, 461. Ills. (1847.) 

Assumpsit in the McHenry Circuit Court, brought by the defendant 
in error, against the plaintiffs in error. The cause was heard before 
the Hon. Richard M, Young, at the April term, 1844, when a judg- 
jBent w»i rendered for the plaintiff below for $620 89. 

The material facts in jthe case are sufficiently stated in the opinion 
pf the Court# The cause was submitted by 

Thomas and Morris, for the plaintiffs in error, on- the following brief. 

In actions upon contract, if any part of the contract proved should 
varyVnaterially from that stated in the pleading, it will be fatal, for a 
contract is an entire thing and indivisible. — 1 Greenl. Ev,, 79, sec, 66. 

The entire consideration must be stated, and the entire act to be 
done in virtue thereof, together with the time, manner, and circuin- 
^tances, and with all parts of th^ proposition, as stated, the proof must 
sgree. 

It (variance) may be defined to be a disagreement between the alle- 
gation and proof — 1 GreenL Ev,, 74, sec, 63. The following authorities 
are also referred to : 6 East, 464, 567 ; 3 T. R,, 643, 646 ; 2 A. K. 
Marsh., 287 i4B.^A.,765; 2 StarkU's Ev., 401 ; 3 Caine, ^86 ; 8 
Wend,, 374. 

If the allegation be of absolute contract, an4 the proof be of a contract 
in the alternative at the option of the defendant, ^c, in these and the 
like cases the variance will be' fatal.— *1 GreenL Ev,^ 80. sec. 66. Sei 
note to 3 GreenL, on this point at same page* 2 East, 2 ; 2 Doug., 665 ; 6 
Greenl', 109 ; 1 Camp,, 361 ; Cro. Elix., 79. 

Tbe 00(6 is set forth as if payable in money, when by the writiny 



NOTI. , 175 

•0B the end of the note, it was to be paid in notes oo the Bank of Ken- 
tucky, &c. Osborne y, Fulton^ 1 Blackfordy '234. The variance wae 
held to be fatal. 

• 

The opinion of the Court was delivered by 

Purple, J. — The defendant in error sued the pkintifTs in error in the 
lIcHenry County Circuit Court, in an action of trespass on the case upon 
prortiises. The declaration charges that the defendants below made their 
promissory note in wriiin^r, dated the 5th day of April, 1839, and thereby 
then and there jointly and severally promised to pay the plaintiff below, 
on or before the 5th day of April, A. D. 1843, the sum of five hundred 
and eighty-three dollars, and then and there delivered the said note to the 
said plaintiff. 

Herman N. Owen pleaded his discharge under the 'bankrupt laws of 
the United States, which f)lea was confesded by the defendant in error, 
and judgment rendered in his favpr. 

Daniel Owen pleaded the general issue upon }yhich the parties pro* 
ceeded to trial. 

The plaintiff below offered in evidence a note of which the following 
is a copy : 

** On or before the fiflb day of Aprit, A. D. 1843, wf jointly and severally promise 
to pay A. S. Bamam or liearer, the aain of five hundred and eighty-three dollars — th« 
said Bamnrn is to take all the flour thut he may want for family use, and such other ar» 
tides as b€ may ne^d previous to the day of payment. 

(Signed,) H. N. Owev. 
Uamiel Oweh.'* 
« McHenry^ April 5th, 1839." 



* 

The defendant below objected to the introduction of the note in evi- 
dence upon the ground of variat.ce between it and tbe note described 'm 
the declaration. 

The Court overruled^ the objection and admitted the evidenoe. And 
this decision of *the Court is now assigned for error. 

This note is a positive undertaking on the part of the makers to pay^ 
the sum of money therein mentioned at its maturity ; and the legal im- 
port of* the memorandum at the bottom is, that the payee may, if he 
chooses, take what flour and other articles he may need for the use of his 
family previous to the day of payment. It is a condition inserted for his 
benefit. There is no duty or obligation imposed u|)on the makers to pay 
in this manner, unless the p«iyee, in his judgment, should need the pra|>- 
erty. The rfefend.uit bf low could not have tendered the same and there- 
by, against the wish of the plaintiff blow, have discharged the note, ta 
a declaration, it is not necessary to state nil the parts of a contract which 
consists of several distinct and cO.utiiral provisions. The gravanten ia, 
that a certain act which the defend.mt engajfed to do has not been doHe, 
and the legal proposition to be maintainen is, that for such. a considera. 
lion he iiecamo l)ound to do such an act, including tbe time, maniier and 
Other circumstances of its performance. If the allegation be of an ah- 



174 NOTE — ENDORSER. 

solute contract, and the proof be of a contract in the alternative, at the 
•<»ption of the defendant, the variance would be .fatal.**?! ^GteenL ,Ep^ 
75-6. 

In the case of Osborne v. Fultouy 1 Blackf., iM, a note was drawn 
(or the sum of 8137/ dated 6th July, 1821, and payable on the 1st of No« 
tember next ensuing. Across the end of the note was written : **'The 
amount of this note to. be paid, in notes on the Bank of Kentucky, or the 
'Branch Bank at Lawrenceburg./' The Court held this memorandum to 
l>e a part of the contract, and' a necessary portion of the description of 
the note in the declaration, *and the variance pn account of the omission^ 
fetal. 

-Admitting the correctness of this.depieion, there is a marked dis- 
tinction between this case and the one now under consideration. In the 
one cited the contract was in the alternative, and at the option. of the de- 
fendant to pay in iVion'ey, in notes on the Bank of Kentucky, or the 
.Branch Bank at Lawrenceburg. in this cftse there is no such alter- 
native. 

The judgment of the Circuit Court is affirmed with costs. 

Judgment xi^rmed. 

If two persons make a promissory note, and one of them afterwanda 
obtain possession of the note as his property from the payee, the note is 
discharged. — Coxetah, y.Hodge^ 7 Blackford'' sR.^'p. 146. Ind. (1847.) 

,,NOTE— ENDORSER. - • * 

* ■■ - . 

A promissory note was payable to two persons not partners, and en« 
dorsed by thein. Held^ that notice by the holder of th^ maker's nonpay- 
ment should be given to' each of the endorsers.— r<TA« iSto/e Bavk v. 
Slaughier, Adm% 1 Blackfard'a R:, p. 138. Ind. (1847.) 

Appeal from the Tippecanoe Circuit Court.^ 

Blackford, J. — This w&s an action of assumpsit brought by the ad- 
ministrator of Chamberiin against the State Bank, for certain dividends on 
bank stock belonging to the intestate's estate. Plea, non assumpsit. 
The cause was submitted to the Court, and judgment rendere(t for the 
, plaintiff. ' 

On the trial, the defendant's possession of the dividends was admit- 
ted ; and the defence, was, that the intestate's estate was indebted to the ' 
Oefendanti^ and that the latter therefore was not liable, by a provision of 
ihe bank charter, to pay the dividends, whilst that indebtedness of the es- 
tate continued. 

To prove the alleged debt to the bank, the following promissory note 
and endorsements were introduced : *' 8200. Lafayette, Ind., Sept. 1 1, 
1839. Ninety days after date, I promise to pay to Edward Barrel I and 
John C. Chamberiin, or order, 200 dollars, negotiable and payable at the 
branch at Lafayette, of the State bank of Indiana, for value received. 
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James White. Credit the drawer. B. Barroll." Endorsed, *< Pay the 
State Bank of Indiana. Edward Barroll. J. C. Chanriberlin." The ma« 
ker's non-payment of this note, and due notice of the default to the plain* 
tilTy (Gh^pberlip being dead,) were also proved. Barroll, the ether en* 
do rsef,, resided at (jafayette, whefe the default occurred, and had there 
a plapje of business. • 

/ The pnly notice for him of the maker's default was deposited in the 
pQstroffice at Lafayette, which was not a legal notice— ^Car^£« v. The 
State Bdnk, 6 Black/., 312 ; Slory on Bills, 451. 

We are of opinion that, according to these facts, the bank had no 
claim against the plaintiff. The note was payable to two persons not 
partners, each of whom had endorsed it. The contract created by the 
endorsement being joint only, the endorsers, if liable at all, could be only 
jpiptly liable; ,and to render them so liable, the notice of the non-pay- 
ment shpuld have been given to them both. The following is the lan- 
guage of Justice Story as to billy of exchange : " Where there are several 
persons, who are joint drawers or endorsers, entitled to notice,. who are 
not partners, each is entitled to notice, and therefore, notice should be di- 
rected to his o,wn proper dpmicil or place of business. Where they are 
partners, notice to either of the partners will suffice, at the domicil of either 
9f t^hem, or at their usual place of business." Story, on Bills, 335. The 
law as to notice to joint endorsers must be the same, whether the endorse- 
ment. be of a promissory note or bilbof exchange ; and the, endorsers in 
^e present case,, Ihe re fore, according to the, authority ciied^ were dis- 
^aiged for. want of legal, notice to each of them. 

Pee Ci7;riam^< — Thejudgme;^t is affirmed, vfiih three p,er cent, damages 
and costs. 



J^OTE-^MUTILATED. 

rl^ a,pe^n^ue as payee on a promissory note 90 mutilated that the 
p?iyee's.name is illegible, , he must prove that the note was made to him, 
that he had possession of it when he commenced the suit, and. that it 
was mutilated under circumstances not affecting its validity.— f6Uc^ v» 
Dickinson's, 7 Blackfori's R., p. 48. Ind. (1847.) 



NOTE— PRESENTMENT. 

A notice of the dishonor of a note, giv^n to the executor of an endor- 
fier, O^tbre. he has qualified as such, is not such a presentment, as will 
taKe the case out of the statute of non-claim. — Branch BmUc at Mobile 
y.JialleU et aL, 12 Atabarna R.,p,6n. (1S48,) ' 



• 
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NOTE— SIGNATURE. 

"Where a promissory note has been legibly signed and sealed by one 
person, and another signs his name under that of the first signer, but not 
opposite to his seal, (making no seal of his own, and nothing being on 
(he face of the paper sufficiently indicative of the intention to seal, nor 
evidence of it aliunde) the seal of the second person cannot be inferred from 
his signature.— O'Cain v. O'Cain, 1 Strobhart's Jf2., p. 402. S. C. (1847.) 



NOTICE. 

If a notice of dishonor of a bill of exchange be posted by tbe hoi der 
in due time, he is not prejudiced if, through mistake or delay of the post- 
oOice, it be not delivered in due time. — Woodcock v. Houldsworth^ 16 
Meesm ^ Wehhy'9 i?., p. 124.. Eng. . (1848.) 

(^oviiZ cited Dobrce v. Eaalman^^ Car, Sf Payne, 250.) 

On a question of priority of incumbrances on shares, notice to one 
of 'a Joint Stock Company is not notice to the company. 

A. held shares as trustee and executed a declaration of trust, but no 
notice was given at the office of the company. A. afterwards mortgaged 
his shares to secure his private debt^ Notice of this mortgage was given 
to the company, and was entered in their books. He/d, that the mort- 
gagee had priority over the cestui que trust. — Martin v. Sedgwick, 9 
ieavan's i?., p. 333. Eng. (1848.) 



NOTICE— N&WSPAPER. 

A party cannot be charged with notice of an advertisement, in a 
newspaper, merely because h6 is a subscriber to the paper. — Watkins r* 
Pjecky 13 New Hampshire R., p. 360. (1847.) 

NUMERICAL FIGURES. 

The Arabic numerical figures are, for some purposes, a part of the 
English language; but of themselves they signify mere numbers ; and 
words, or signs, are thei^efore necessary to predicate the number signified 
of any particular subject, or thing. ^ 

The mark commonly used to denote dollars ($) is not part of the 
English language, within the statute of this State, which requires dec- 
larations and other pleadings to be drawn in the English language ; and 
a declaration in assumpsit upon a promissory note, in which the amoiiut 
Ibr Mrhich the note was given wa.s only expressed in figures with the 



NUMERICAL FIGURES. 177 

murk for dollars prefixed, (thus $226 17) was heW tasuQcieDt aa 
deinurrer. — Clark v. Stoughim ei al, 18 Vermanl U,^ py 50, . (1847.) 

• 

Assumpsit. The defendants were attached to answer unto the plain<» 
tiff *^ in a plea of the case, for that the said D^Iancey Stoughton, Jr»p 
Frederick Ha«zen« Henry Brayton, and Albert S. Matthews, all of Al- 
burgh aforesaid,, at Alburgh, on the 26th day of June, 1841, by their 
note under their hands of that date, for yalue received, jointly and sever* 
ally promised to pay the said William A. Clark $226 17 l^y the first 
day of May, 1842, with interest, and then and there, 4o witf on the 26th 
day of June, 1841, delivered said note to the plaintiff. Tet the said 
defendants not regarding said undertaking, have not paid said sum of 
money mentioned in said note, or any part thereof thai^h often re* 
guested," &c» 

The defendants demur redt and assigned for cause f* that the plain* 
tiff's declaration does not allege for what thing tRe defendants promised| 
or for what said promise, in said declaration mentioned, was made.'* \ 
The County Court, Bennett, J., presiding, — adjudged the declaration 
insufficient ; to which deoiaton tiie pkintiff eaeepted. 

• — — fof defendants. 



Iiarrw0on, for plaintiff. 

The opinion of the Court was, delivered by 
• RoYCE, J. — It would doubtless be going toQ far to assart that tho 
Arabic numerical figures in universal use, are not, to some purposes, a 
part of the English language. To similar purposes they are also part 
of most other languages, throughout the civilized world. Of them- 
selves, however, they signify mere numbers; and words, or signs, are 
tl^erefore necessary to predicate the number signified of. any particular 
subject, or things Ana how far a mark, point, or other sign,: prefixed, 
or added to the figures, to show the application and sanee of the num* 
ber expressed, should also be recognized as English language^ must 
depend much on usage and custom. The capitals A. D., as part of sl 
date, having been adjudged to be English languase^ byusei though in 
fact being the initialsof two Latin words. State v. Hod^sdenyS Vl, 481.. 
So the usual iMirks expressive of doUasra and cents, when employed 
according to general and long practice, (as in stating- accounts and the. 
like,) may^ to that extent, be treated as part of our langua^-by adoptioa 
and use. 

But the question upon fhis declaration. is, whether figures with such 
attendant marjss were prooerly employed within the meaning of the stat- 
ute, as the only language by which to state the amount of the note ia 
suit ; in other words, to allege the only matter which gaye validity or 
importance to the promise declared on. And w^ thinks that the statute 
in requiring declarations and other pleadit^ to he draiwn.ln the Eng« 
lish language, must have contemplated the use of BAgliah letters and 
words, allowing customary abbreviations,, which would JK>t obscuift 
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the sense, and. figures feir the purpose of expressing numbers merely^ 
Without Insisting on the greater liability to mistakes, or the increased 
facilities for committing fraud, or forgery, under a more lax interpreta- 
tion of the statute^ it is sufficient to say, that this is the more obvious and 
natural construction. • 

The present is a very novel mode* of declaring, at least in this State. 
This is even the first attempt that I have noticed in the higher Courts, 
to set forth 'an essential part of a promise, or other. engagement,* with- 
out the use of words. Tve think the innovation should not he countenanced^ 
and that the judgment hekw ahouM he affirmed. 

Afier this opinion was pronounced the plaintiff's counsel moved that 
the judgment below be reversed proformay that he might then move for 
liberty to amend. The judgment was accordingly reversed for that 
purpose, and a motion to amend was granted, upon payment of costs in 
this Court. * 



OBSTRUCTING PROCESS. 

To constitute the offence of obstructing process, in a criminal point 
of view, there must be an active opposition ; not merely taking charge 
of a debtor's property, keeping it out of view, and refusing when called 
00 by an officer to place it within his reach. — Cramptan v. Newman, 12 
Alabama R., p. 199. (184&.) 



OFFICER. 

An officer will not be held liable for the non return of an execution, 
when his failure has been produced by the instruction or intermeddling 
of plaintiff. — Rohinson v. Harrisony 7 Humphreys' i?., p. 189. Tenn. 
(1847.) • * 

The acts of an officer de fdcto, whether judicial or ministerial, are 
valid, so far as the rights of the public, or third persons having ah inte- 
rest in such acts, are concerned ; and neither the title ofluch an officer, 
nor the validity of his acts as such, can be indirectly called in question, 
in a proceeding to which he is not a party. 

An officer de facto, is one who exercises the duties of an office 
under color of right, by virtue of an appointment or election to that 
office ; being distinguished, on the one hand, Crom a mere usurper of an 
office, and on the other, from an officer de jure. 

Therefore, where a person eligible to the office of grand-juror, was 

ia the month of October, duly chosen a grand-juror for the town, for the 

ensuing ydar ; he refused to take the oath prescribed for grand-jurors, 

. and was fined according to law for suoh refusal ; this fine he paid ; in 

did month of May afterwards, he took the oath, and the next day, exer« 



• 
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dsed the failctiona of a grand-jurot, by making a presentment for an 
offence, and prosecuting it ; in a suit between third persons, in which 
the validity of his official acts came in question, it was heldy that such 
person was an officer de facto, and his acts, as sUch, were to be r^ard- 
ed as valid.— ^TotOT* of Plymouth v. Paintery 17 Connecticut R., p. 585, 
(1847.) 

T&is was an action of debt, brought by Allen Painter against the 
town of Plymouth, to recover of the defendants the sum of one dollar 
twenty cents, which the plaintiff clai|ped as due to him as his fees, as a 
witness, in a public prosecution, before a justice of the peace in that town, 
against John C. Calhoun and Lucius P. Porter, for a matter of delinquency. 

On the trial of the cause before the justice, on the general issue, the 
following facts were proved. 

At a town meeting of the town of Plymouth, legally warned, and 
held on the 7th of October, 1844, Sylvester Matthews was one of six 
persons who were duly chosen grand-jurors for that town. On the 21st 
of February, 1845, a. suit wSs commenced against him, in favor of Ed- 
ward Langdon, the town treasurer, to recover the penalty of five dollars, 
for refusing to accept the office of grand-juror, returnable before a justice 
of the peace, on the 1st of March, 1845 ; in which suit a judgment and 
exejcution were obtained against him. On the 19th of May, 1845, he 
paid the amount of such execution to the attorney of the town ; which . 
was by him paid into the town treasury. It did not appear, that the' 
town of Plymouth had ever appointed another grand-juror in the place of 
Matthews; but it was proved, that on the 16th of May, 1845, the oath 
prescribed by law for grand-jurors was duly administered to him. 

On the 17th of May, 1845, Matthews, as grand-juror, preferred his 
complaint against Calhoun and Porter, for violations of the law regula- • 
ting the sale of spirituous liquors, which complaint was returned to He- 
man Welton, Esq., justice of the peace ; and on the trial of the cause, 
Painter, the plaintiff, was duly summoned to appear as a witness in sup- 
.port of the complaint. He 'accordingly appeared before justice Welton,. 
and testified on the part of the prosecution. Calhoun and Porter were 
acquitted of the offehces charged against them, and the justice taxed the 
costs accruing in the suit, against the town of Plymouth, including the 
sum of one dollar twenty cents, in favor of Painter, as his fee as a wit. 
ness. The record of this judgment counted upon the complaint as " the 
complaint of Sylvester Matthews, grand-juror," &c. On the 3rd of De- . 
cember, 1845, justice Welton issued his order to the town treasurer of 
that town for the payment of the costs so taxed. The plaintiff^on the 4th 
of December, 1845, presented said order to Edward Langdon, the trea- 
surer of.said town, and demanded of him the said sum of one dollar twenty 
cents, as the plaintiff's fees as such witness, which he neglected and re- 
fused to pay. 

On these facts the defendants claimed, tliat Matthews was not, at 'the 
time of making said complaint, a grand-juror of the town of Plymouth. 
But the Court was of opinion and decided, that it sufficiently appeared from 
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tibe recovd^ of juatiee W^too, thM >t«ttbefW» wa« 4 la^^l fMmi^jUiQr ^ 
tJMf, it was not eompetent for tfaie 'defen<la90 to go book of said reeord' U^ 
kquire wfaeib^ Mattbewa waa^ or waA not, a lanrful grand-juror ; iMid if 
suqh iaquijy was proper, the Court was of o^iiiuion, frona the facta pvoved, 
tht^t Matthews was a lawful graod-^ror at the time of xn^ikiog and hea;r* 
ing said complaint. And therefore the Court found the issue in favor 
of the plaintiff, and rendered judgment accordingly. To reverse this 
judgment, the defendants thereupon bi^ught a w^it of error in the Supe- 
rior Court ; which was reserved lEbr the advice of this Court, aa to wM^ 
judgment should be rendered thereyi. 

HoJUster and Graves, for the (daintifis in errpr, after remarking that 
l^ainter, the plaintiff in the suit, was bound to show the ejdstence of such 
law and such facts, as would warrant* the Court to find that the defend- 
ants were indebted to him,^— the burden of sucb proof lying wholly upon 
him,— contended : 

1. That a legal presentment must be made, by a legal officer,, to au>- 
thorize the magistrate to draw on the town treasurer for costs.—f-iSto^ 
828., iiilc 45, sec. 2, p. 174 ; Ul. 10, sec. 131, p. 179; tit. 20, ^cu 151* 
(-Ed. 1838.) 

2. That Matthews, who assumed the functions of a gfand-jurp^, in 
the presentment and prosecution of the complaint against Calhoun and 
I^orter, was not such legal officer. In the fii'st place, by the common 
law, irrespective of any Statute provisbn, where tbe appointment of an 
officer is not by deed^ he may accept or decline the office Ity parel. Rex 
V. Mayor of Rvppon, 1 Ld. Raym., 560; S. C.^ 2 SaUc.^ 433 ; Regim 
V. Lane, 2 Ld. Raym.y 1304 ; S. C, 11 Aforf., 270 \ Megina v. Gfou- 
cesiery BqU's R., 450 ; Van Orsdall v. Hazard, 3 ^7/, 243, 248. Sec- 
ondly, by our statute, the acceptance and qualification, by taking the oath, 
must be immediate. — Stat. 328, tiL 4d, sec, ^5. 

3. That if the person chosen does not so accept and qualify, the 
office becomes vacant. Such neglect is equivalent to a positive refusal 
to accept. That a vacancy may be imp&ed, see The People esi rel, 
WhiUng V. Carrique, 2 HUi, 93, ^7. V 

4. That the issuing of the order upon the town^ had no efiect upon 
its rights. In the first place, it was a mere ministerial act. Secondly, 
if otherwise, the town was not a party to the proceeding, and had no o^ 
portunity to be heard. 

5. That the town was not estopped, by the record of justice Welton, 
from denying that Matthew4s was a legal grand-juror. In the first place, 
this point was not in issue. Secondly, it was not decided or pcissed upon 
by the Coufi. Thirdly, the town was not a pcurty, and had no notice of 
the suit until the order came. 

Seymour and Johnson, for the defendant in error, were stopped by 
the Court. . 

• * • • • 

STORRSi, J.-^n the &ct8, in thift case^ the plaintiff in etror olaiiii% 
thai there wa^ a refusal by Matthews to acQept the: office, and that h# 
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sot^ by SHbaeiigijiebtly takdj^. the'aath, b;9^DBXB,cois^>etent to 9xercii;» 
it; and tWt thierafere, not being l^ally, a grand.}uror, when said goocL 
{liaiQt was made^^ ithe ^Wa of Plymouth wer^ not bound by the proceeding^ 
of the Court, before whioK it was tried, and could not be subjected fo^ 
Ube fefes of the defefl(faat in error^ as a witness in that cause* The main 
question made by the plaintiJ^ in error before us, is, whether Matthews, 
by taking ^ oath, Under these eireumstamces, became lawfully entitled 
to exereis^^/offiecof graQ()-juro)c, We do sot think that that questioa 
ilecestsirily €^r ptoperly «irise$ in iljiis oas^ ; for we are clearly of opinion^ 
1^, however it might be decided, Katthews, when he preferred thecrim* 
ioal oonstpklot, was what is termed ian officer de facto ; and that his actSi 
as such, which are attempted here to be drawn m questioa, were there- 
fere Valid and binding, as to the parties in this case, and all other Uiird 
persons, to the same extent as if he were an officer de jure. 

An officer defaeto^ is oae who oiiercises the duties of an office, under 
eolor of an a|>pointmeDt or election to that office. He differs, on the on0 
hand, from a' mere »$urper of ast office, w^ und^takes to act as an of- 
fioer without any colo^ of right ; and,. on the other, from an officer d^ 
ju^f, wjio is, in all respects, legally appointed and quali^ed to exercii^ 
the office. These distinctions are very obvious, .and have always been 
recognized. It is not, in all cases, easy to determine what ought to ht 
oonsidered as constituting a ooloriable right to an office, so as to determine 
whether one is a mere usurper ; The King v. The CorporuUm of Bedm 
ford Level, 6 Eait^ 368 ; but it is not necessary, in the present instance, 
to. examine the cases on that point, since, according to all the authoritie6« 
here was undoubtedly a fair color of right in Xhe person acting as a 
grand-jaror, to exercise that office, whether he was legally qualified to 
do so, or not. He was plainly more than a mere usurper ; he was le- 
^ly appointed by the town to the office, and was eligible to such ap- 
pointment, and claiming a right to act under it, took, in due form, the oath 
pre6Qribe4 by law for the offiee. These would, confessedly, be sufficient 
to confer on him a perfect legal title to the office, but for what intervened 
between the appointment and the taking c^* ^^^ o^^. Whatever may be 
the effect of what thus intervened upon the question whether he could 
afterwards rightfully become qualified for the office, by taking the oath, 
it is clear, that the administration of it, in oonuexion with his previous ap- 
^intment^ gave hitn at least a coior, pretence, or show of right to exercise 
the' office ; which is all that is necessary, m order to constitute him an 
officer de facto. Even if his previous refosal to take the oath, legally 
disqualified him froip- subseqtiently doing so, this efiTect was not so palpa- 
ble and obvious as to deprive him of a fair color of right to exercise the 
office. There was an observance of all the legal forms requisite to ena- 
ble him to act as such officer ; and this clearly constituted a cobrable 
title, OF apparent right. 

It IB a well settled principle, that the adts of an officer 5e facio^ are 
Talid, so far as the r^hts of the public or third persons who have an in- 
teirest in the acts done, iare concerned ; and that the title of such an office. 
eery or the validity of his acts as such, cannot be indirectly called iti 
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question, !ii a suit to wliioh be is not a party.; and this principle applies 
as well to judicial as ministerial officers. This doctrine has been estah* 
lished from the earliest period, and repeatedly coiifinned) by an unbroken 
current of decisions, down to the present time. 

In the case of The Abbot of Fimntane^ Year-Book, 9 Henry 6, ^ 33, 
it was held, that an obligation for goods sold for the use of a religious 
house, made by one as abbot of the house, who held his office under color 
of an election, by only a minor part of the votes, was not voidable by the 
true abbot, who was elected by a majority of the votes after he recovered 
the possession of the qffice, because the former had a color of title whea 
he made the obligation, and he who sold the goods was not bound to ex- 
amine his title to the office. < 

In Leisch v. Howel, Cro, EliXi, 533, which was the case of an infer* 
mation for bringing certain merchandise into the country, without pay- 
ing, or agreeing for the payment of, the custom and subsidy due for 
them to the collector of the custom in London, or in any other port, or to 
his deputy, it was held, that an agreement made at the custom-house in a 
particular port, with a person who had there exercised the office of depu- 
ty of one who was a deputy of the cdlector of the customs there, was 
valid, although the person with whom such agreement was made, was a 
deputy de facto only, and not dejure; for that it would be mischievous to 
the merchants to require them to examine by what authority the officers 
of the customs make their compositions. 

In Harris v. Jays, Cro, EUz., 699, it was conceded by the Court, 
that if one j^eing created bishop, the former bishop not being deprived or 
removed, admits one to a benefice upon a presentation, or collates by 
lapse, these are good, and not avoidable ; for that the law favors one in a 
reputed authority. 

In Knight v. The Corporation of Wells, Lutw., 508, it was held, thA 
if one elected mayor of a corporation, without being legally qualified to 
be chosen to that office, after such election puts the seal of th^ corpora- 
tion to a bond, this obligation is good, because, by coming into-^the office 
by color of an election, he waf thereby mayor de facto ; and all judicial 
and ministerial acts done by him, are good. 

In Knoioles v. L , Moor, 112, and Harris v. Jays, Cro. EKz:, 699, 

a distinction was taken, by the Court, betwQ0n copy-holds granted by a 
steward of a manor, who had color, but no right to hold a Court, and 
those granted by one who had neither color nor right, and who therefore 
was a mere usurper ; the former being deemed valid, but the latter void. 
. In King v. Lisle, Andrews, 163 ; S. C 2 5<r(K., 1090, which has 
been considered a leading cfise, the same distinction was made between 
an officer de facto, acting colore officii, and an officer de jure. 

The same, principle has been uniformly adopted in the modern Eng- 
lish cases. It was distinctly acted upon, in The King V. The Corpora- 
Han of Bedford Level, 6 East, 366 ; and in the more recent case <>f The 
Margate Pier v. Hannam, S B. ^ A., 266, (5 £• C. L., 278,) where a 
statute provided for the appointment of justices of the peace in a certain 
place, and d-^clared, that no person shoulcl be authorized to act as justiceii 



unl€i89 he h»d taken certain oadis ; it was decided that the acts of a jus. 
tice appointed under that law were valid, although he had not taken 
^e oaths; and although he might be puni^ed for so acting; and 
that, therefore, persons seizing goods under a iftarrant of distress, 
signed by such justice, were not treq)as8ers. Indeed the doctrind 
in these cases is universally ap{^ied in .England to officers de facto^ 
from the lowest officer up to the King. — 1 Black. Com., 204, 371 ; 1 
Hale's P. C, 60 ; Farter, 897, 398 ; Hawk. P. C, J. 1, ch, 8, sec. 1, 3. 

The same principles have been repeatedly adopted by the Courts of 
this country. 

In The People v. CoUins, 7 Johns., 549, a peremptory mandamus was 
issued to the defendant, who was a town clerk, to record a highway laid 
out and established, by the commissioners of highways, in the town, al- 
though it appeared by the return of the clerk to the alternative manda^ 
mus, that the commissioners had not taken the oath of ttieir office, and a 
certificate of such oath had not .been filed in the clerk's office, as required 
by law. The Court said, that the commissioners were liable to a penalty ; 
but that they were commissicmers de facto, as they came into office by 
color of title, and that their acts, as such, were valid as far as the rights 
of third persons, and of the pubhc were concerned ; and Kent, C. /•, 
observed on the argument, that the point was too well settled to be dis- 
cussed.* 

In Tucker v. Aiken et al., 4 iVlJ?., 113, where the subject was elab* 
orately examined, the Court adopted the same general principle as to the 
validity of the acts of officers defact», and decided, that it was applica- 
ble to those officers of towns, whose duty it is to assess and collect taxes. 
Therefore, where the office of collector was set up at auction, and struck 
off to the Ipwest bidder, who was afterwards chosen collector by the town, it 
was held, that, although the proceeding was illegal, the collector coming 
into office by color of an election, waste be considered an officer defojcto ; 
and that Hie objection could not be taken in action against the select-men, 
for an illegal assessment and collection of taxes. It was also decided, in 
the same case., that where the moderator of the town-meeting at which 
the collector was chosen, had neglected to take the oath required by 
the statute, the select-men were not Ifable for committing the collection 
of the taxes to such a collector. 

In Mason v. DUUngham, 15 Mass., 170, a levy of an execution on a 
pew in a meeting-house, made by a coroner^'who had not given bond for 
the faithful execution of his office ; and in Bucknam v. Ruggles, 15 Mass.^ 
180, an extent of an execution upon real estate, made by a deputy, 
sheriff, who had not taken the oath required by law, were held to be valid ; 
the Court saying, in the latter case, that such a rule was necessary to 
prevent a failure of justice, and great 'public mischief. The following * 
cases also fully sustain the same rule: Fowlerv. Beebeeetal., 9 Mass.,2Sl; 
Moore v. Graves, 8 N. H, 408 ; Morse v. Culley, 5 N H., 222 ; Bairi 
V. BanJc of Washington, II S. ^ R.,4ll; Cocke v. Ha^ iee, 16 Pet,, 85 ; 
Mclnstry y. Tanner, 9 Johns., 1'25 ; Wilcox v. Smitfh, 5 Wend., 281 ; 
7%^ People V. BartleU, 6 Wend., 422 ; Tfie People v. Covert, 1 Hill, 
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The CarpornHon^N, Y., B Johns. Gds^, 70; Mi>Kimv, Somef9i 1 £al| 
207 ; lite PCTipfo^ v.^lfopjwn, 1 JDejiw, 174. 

In the dase last- cited, it was held, that on the trial of an indK^tmeiit 
for resisting a oon9t&b]e whil^ engaged^ iff executing process against the 
defendant'is property, the defendant is not entitled to shovr, that the offi- 
cer had not taken the oath of office^ or giyen the security required by 
law ; it being suJHcieflt, in such ^a ease, that the party resisted was an 
(^cer defacto^ 

The principle established by these cases, in regard to the proceedings 
of officers de facto, acting under color of title, is one feunded m policy 
and convenience, is most salutary in its operation ; and is, indecni, ne* 
cessary fpr the protecticm of the rights of individuals, and the security of 
the public peace. The rights of no person- claiming a title or interest 
under or through^ the pnwjeedings of officers having an apparent authority 
to act, would be safe, if he were obliged to examine the legality of the 
title of such officer up to its original source, and the title or interest of 
such person were held to be invalidated, by some accidental defect or 
flaw in the appointment, election or qualifications of such officer, or in 
the rights of those from whom his appointment or election emanated; nor 
could the supremacy of the laws be maintained, or their execution on* 
fi>rced, if the acts of officers having a colorable, but not a legal title, were 
to be deemed invalid. The remarks of Abbot, G. J», in the case of Mar^ 
gate Pier Co, v< Hannamf before cited, presents this subject in a strong 
light. He says that if the act of the justice issuing a warrant be invalid, 
on the ground of the objection there ma^, all persons who should act in 
the execution of the warrant, would act vHithout any authority ; a consta- 
ble who arrestSj and a jailer who receives a felon, would each be a tres- 
passer ; resistance to. them would be lawful ; every thing done by either 
of them woteld be unlawful ; and a constable, br person aiding him» 
might, in some possible instance, become amenable even to a charge of 
murder^ for acting under an authority, which they reasonably considered 
themselves bound to obey, and of the invalidity whereof they were 
wholly ignorant. 

The acts of a mere usurper o( an office, without^any color of title« 
are undoubtedly wholly void, both as to individualst and the public. But 
where there is a color of lawAil title, the doings of an officer, as it res- 
pects third persons and the public, must "be respected, until he is ousted 
on a quo warrrmto, which is the appropriate proceeding to try the validity 
of a title to an offilce, and in which it would be necessary fi>r him to show 
a complete title in all respects^; although in a suit against a person for 
acts which he would have an authority to do only as an officer, he must, in 
order to makd out a justification, ^ow ^at he is an officer dejure ; because 
the title to the office, being dhrectly drawn in question* in a suit to which 
he is a party-,— may be regularly decided: so where he sues for fees, or 
sets up a tide to property, by virtue of l^is office, he must snow hiraeelf 
to be an officer dejvre. — Fowler v. BeAee^ 9 JHo^t.^ 231 ; The PeopU\. 
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lie (krparaiSem if Nm^Ymk, ^ Johu. Ca9i, 7d^; Th9 People v. Oip. 
aon, 1 Demo, 574. 

This Yiew of the case renlerB it mmeceasary fo consider the other poif^ 
made in thJ9 cose. 

The Superior Coart is thereflnre advised to affirm the judgment com* 
plained of*-^Ia thisfipinioii thediher Judges concurred. 

JudgmaU termed, 

ORDER. 

If a .petSfion for an ex parte order suppresses any fact which, whether 
really^ material or not, would, if communicated to the officer^ whose duUr 
it is to draw up the order, prevent him from doing so without mention- 
ing the matter to the Oourt, the order will he discharged fcr irregularity. 
—Cooper V. Lewis, 2 PMUps' Ch. B., p. 178. Eng. (1848.) 

(RoU cited Oareunight v. SmUhy 6 Beao., 21;) 

OVERSEER. 

If an overseer so acts in the business of his employer as to authorise 
his dismissal, yet if the employer; with a knowledge of thefact, oveWeok 
the impropriety, and retain the overseer in his service for months, he c«i» 
not then niake such misconduct an excuse for discharging him, in the ab* 
sence of a cause subsequently occurring.'^Mcb^ v. EtfertU, 11 AIa» 
lama R.y p. 375. (1847.) 

PARENT, ANI> CHILD. 

Where a fath^ conveyed land to- his son for services and affection, , 
and took back a lease for life, but did not wish to have them recorded till 
. after his death, in order to keep them from the knowledge of his wife , 
and the publio^ the deed was held to be well delivered, though lodged 
with a third person under the abpve arrangement* 

If that third person falls sick> and the grantor takes back the deed 
£>r safety, and dies leaving it among his papers, from which it is taken 
by the grantee and recorded, the original delivery still continues to be 
valid.-^jBnn9fi V. Broton el ah, 1 Woodbury ^ Mvnoi^i U. & jR.> p* 
825. (1847.) 

(Woodbury, J., cited Dyer, 167; 2 Leonard, 110; Gamons v, 
Xnighi, 5 Bam* ^Crea*, 671 ; 12 Com. Law^ 351 ; Souverbye v. Arden, 
I Johns. Ch^i 240 \ 2 Mass., 447 ; Z Meic., 414 ; BeUen v Carter^ 4 
Dof^ 66 ; BiMhrd v. Danieby 2 JV. H.^ 71 ; I N. H., 857 ; 4 Cranc\ 
219.) 
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A ToluDtary conveyance by a parent to a child, made in good faith^ 
by way of advancement, will be sustained, although the parent may 
have been at the time, indebted; provided the property lefl) in the. parent 
is clearly and abundantly sufficient to satisfy all subsisting debts. 

To entitle a widow to dower, it is necessary that her husband should 
have had a legal estate of inheritance in the premises in which dower ij^ 
claimed, during the coverture, or that he should have had an equitable 
interest in the same at the time of his death. — Miller et aU* v. Wilson 
et als., 15 Ohio iJ., p. 108. (1847.) 



This is a suit in Chancery, reserved in the County of Franklin. 

The bill and amended bill in this case, are filed by Thomas Miller 
aim others, creditors of John' Wilson, deceased, against the widow, heir 
and personal representatives of said Wilson. It is charged that said WiU 
son, in his lifetime, being involved in debt, with a view to defraud his 
creditors caused certain real estate, described in the bill, for which he 
had paid, or was liable to pay, to be conveyed to his wife and children, 
and afterwards died greatly insolvent. The prayer of the bill is, that 
the real estate so fraudulently conveyed may be sold, with the other real 
estate of the decedent, and that the avails may be appropriated in the 
discharge of debts, &c. 

The allegations of fraud are denied in the answers of Margaret 
Wilson, the widow, and Ann Wilson, ihe only surviving heir of John 
Wilson. 

Much testimony has been taken, which it is unnecessary to recapitu* 
late, as a more full statement of the case, and facts of the case, are given 
in the opinion of the Court. 

AndreiM 4* Wilcox, for complainants, contended — 

That the testimony showed clearly -that, at the time the property in 
controversy was conveyed to the heirs of John Wilson, he was largely 
indebted, and therefore the deed was fraudulent as to creditors, -even 
though there was no actual fraudulent intent. They also insisted that 
the facts of the case warranted the Court in coming to the conclusion 
that it was the design of Wilson — ^knowing that he was in embarrassed 
circumstances — to place. a portion of his property beyond the reach of 
his creditors — to commit actual fraud upon them ; and that his retaining 
possession of the property himself, withholding for years the deed from- 
record— taking, subsequently to the date of the deed to his children, a 
deed to himself for the same property, and making valuable improve- 
ments thereon, were among the badges of fraud which the case presented, 
and which authorized the interference of a Court of Chancery to set 
aside the conveyance. 

They referred the Court' to the following authorities :- — 1 Atk., 15 ; 
2 Aik,, 600 ; 3 Johns, Ch., 481 ; Wright, 213, 214 ; 5 OMo, 122 ; 9 
Pet, 204 ; 11 Wheat, 103 ; 2 Leigh, 52 ; 10 Mass., 462 ; 12 Johns., 
418 ; 3 N. H,, 304 ; 4 Blackf., 141. 
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Ewing, and Swayne 4* Bate^^ for defendants. 

The whole case, in our view, resolves itself into' this : When the 
conveyance was made to his children, Wilson was in easy circum- 
stances. He had, in any fair view of the tesUmony, a large excess of 
means over his liabilities, exclusive of the property in question. Under 
these circumstances he made an advancement to his two children of 
property worth, according to the complainants' proof, $2,000, or at most 
not exceeding $2,500. Some years afterward he became involved, 
embarrassed and insolvent, and while in that condition died. 

Does the after insolvency affect the prior advancement ? What does 
the law say on this subject ? . 

'< Where a parent makes an advancement to a child, and honestly and 
&irly retains in his hands sufficient property to pay all his debts, sucn 
child will not be bound to refund such advancement for the benefit of 
creditors, although it should happen that the parent does not pay his 
debts which existed at the time of making such advancement." — Van 
Wick V. Seward, 6 Paxge, 62. 

'^ I presume it cannot be seriously urged that where a parent makes 
an advancement to his child, honestly and fairly retaining in his own 
hands, at the same time, property sufficient to pay all his debts, such 
child will be bound to refund the advancement for the benefit of credit- 
ors, i^ it afterwards happens that the parent, either by misfortune or 
fraud, does not actually pay all his debts which existed at the time of * 
the advancement." — Same case, 6 Paige, 67. 

*' To impeach a settlement made afler marriage, the husband must 
be proved to have beien indebted at the tune to the pxlent of the insolvent 
cy.'' — Lusk ^. Wilkinson, 5 Vesey, 384 ; Sugden on Vendors, 447. 

This doctrine was also recognized in a late law case in Westmin- 
ster Hall. — SearstV* Rodgers, 3 Bam. Sf AdoJph,, 362. ^ 

" The Judge was also right in deciding that the deed froni T. Merrick 
to C. Merrick, was not void in law, as « made in fraud ' of creditors ; be- 
xmuse although the grantor was indebted, there was property enough left 
to pay her debts." — Jackson v. Post, 15 Wend., 593 ; Hends, Lessee t. 
Longtoorih, 11 Wheat, 199. • 

'* A voluntary gifl of a solvent parent to his child, is good against ex- 
isting creditors." — Howard v. Williams, 1 Bailey, 575. 

" A voluntary conveyance in consideration of natural love and affec- 
tion to grantor's daughter, leaving amply sufficient to meet all his debts, 
is valid against a subsequent mortgage to secure a previous debt ; and 
if valid at the time of its execution, it is not rendered fraudulent hy suh 
sequent emharrassments of the grantor,*' — Brackett v. Weight, 4 Ferw., 
389. 

" Strictly speaking, there is no such thing bls fraud in law. Fraud or 
no fraud, is, and ever must he, a fact.'* — Spencer's Opinion, Jackson v. 
Seward, 8 Cowen, 435. 

1 his fact must be proved like any other. — Ibid, ; Jackson v. Peek, 4 
Wena., 305 ; Jackson v. Zimmerman, 7 Wend., 436. 

** There is nothing to impeach this transaction but the simple circum* 
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Stance that the grantm remained in possession after the deed was girea. 
In relation to real eaia^e^.that is not even a badge qf fraud.^^-^Every v. 
EdgerUniy 8 Wend., 263. 

Reception of profits and possession by the father daring the infancy. 
«(f his children, does not repel the presumption of advancement, nor tend 
tQ raise a trust in favor of the father; nor does the making of repairs 
4uring the same period.— St^den on Vendors, 445. 

If the children reside with the parent, it repels any presumption afls- 
mg from his receiving the income of the property.-— StiZ^man y. Ashdown^^ 
2 Aik., 480 ; 2 Swanst., 600. 

If the conveyance should be set aside, we claim that the widow is 
entitled to dower in the property in controversy. This point was con- 
tested by the complainant's counsel in the argument ill the Si;q)reme 
Court. We have since understood from him that he abandons the posi- 
tion then taken. We shall therefore merely cite authorities on this point, 
relied upon by us, without further argument or comment : Coke IdU. 35, 
a. ; 1 Pick, 191 ; 1 C<hi>en, 80*; 3 Mete, 42, 43 ; 1 Hill Ab., 79. . 

HiTOHcocc, J. — This bill and. amended bill are filed by complainants, 
as creditors of John Wilson, of Columbus, late deceased, to set aside coa- 
veyances of certain parcels of land, and to have the lands sold and the 
avails applied toward the payment of debts due from the estate of said 
■ Wilson. The particular lands in controversy are in lots 440 and 493 in 
Columbus. It is, perhaps, improper to say that there is any controversy 
with respect to this latter lot. The facts relative to it are, that it was 
purishased by Wilson in 1838, and .by his direction conveyed to his wife» 
She does not, howevef, pretend to claim it, and if she did, the claim could 
not be sustained, as at the time of the purchase and conveyance, Wilson 
was hopelessly insolvent. 

It is claimed, however, that lot number 440 was never tto property 
of Wilson ; 'that it was,'-by his direction, conveyed by the former owner 
to his two children, Thomas and Ann ; that it was intended by him as 
an advancement, and that the son, after his arrival at full age, conveyed 
his undivided half of the property to his mother, the defendant Margaret 

The leading facts, as to this properly, are the following : 

John Wilson, the decedent, some time before 1819, removed from 
Pennsylvania to Ohio, and took up his residence at or near Chillicothe. 
He was 'a man of small means, and was a tanner by trade. His father, 
whose name wa^ Thomas, was a resident of the State of Pennsylvania, 
and had little or no property. Thomas Wilson had two brothers, Charles 
and John. John resided in Baltimore, and became wealthy. About the 
y.ear 1819, he died, leaving his brothers Charles and Thomas his heirs. 
The amount of the estate of this John Wilson, of Baltimore, is not accu- 
rately ascertained. Afler his death, an arrangement was made between. 
John Wilson, of Ohio, and his father Thomas, by which John was to ad- 
Bainister on the estate of his deceased uncle, and was to have, in considera- 
tion thereof, the one equal half of his father's share in that uncle's estate^ 
In pursuance of this arrangement, John proceeded to Balti-morei ahd| 



Jhi OQimezioa mth one Sterritt, took letters of ^dmuiiaitraliqii on hif 
UDcle'ar estate. At this time he was somewhat, although not very deepl}^ 
wtolved. John T. Barr, of Baltimore, a man of wealthy and an old 
'aciioolBiate and friend of John, was instrumental in procuring ibr him 
letters of administration, and waa one of his securities — it being the un- 
deiBtaqding that Sterritt and Barr were to have the principal control in 
the settlement of the estate. 

This John T. Barr was the owner of a farm in the neighborhood of 
G)himbus, containing two hundred and. seventy-five acres of land, and 
ako of several lots in the town of Columbus. Dmring the time that Wil- 
son was in Baltimore, an arrangenaent was made beiwecQ him and Barr^ 
hy which Barr agreed to sell to him this property at and near Col.um'r 
bus, and to reoeive compensation, as is supposed, from the estate of the 
deceased John WilscHi, of Baltimore. A part of this property was thie 
lot number^ 440, now in controversy, upon which there waa a,t the timf 
a dwelling house and some other improvements* 

John Wilson returned to Ohio, a^d took up his residence uX Colum- 
bus, occupying the house upon lot 440, and continued in possession until 
his death, in 1841. While in Columbua, he owned s, tannery, and oarrieici 
on the business of tanning. 

The estate of the uncle was not finally settled until April, 1829. I^ 
that month John Wilson, the decedent, was in Baltimore, hr the purpose 
of making settlement. On the 27th day of the same month, he had a 
aettlem^t with Barr, and gave him a note for $1,952 Q9, and procured 
Barr to make a deed to his two ehildr^i, Thomas And Apn mlson, ibf 
in4ot 440. At this time his son Thomas was eleyen, and his daughter 
Knn five years of age. 

The qiiestion arises, as to this deed( whether it was made in good 
fiiith, as an advancement of to these children, or whether the object wa^ 
k^ defraud creditors. It is claimed by the complainants, that a voluntary 
conveyance, for the consideration of natural love asid affection, qannot 
be sustained, if, at the time, the grantor is involved in debU Decision^ 
to this efiect have unquestionably been made in England, and probabl^f^ 
such is the law in that country ; and such seems to have been the de^ 
dsion of Chanceilar Kent, in a case decided by him in the State of 
New- York, 3 JoUtis. Ch,^ 481. We do not, however, conceive this to 
be the correct rule, as generally established in this country. A man 
may make an advancement to Ms child, although at the time in debt, 
piDvided he has sufficient property remaining to satisfy such subsistin^^ 
debts. And if the advancement is m«t4e under such circumstances, H 
eannot be impeached by subsequent creditors, merely because it is yol- 
untary. A perk)n claiming under such advancement, must be prep&^r- 
ed, however, clearly and coi!iclusively to show that there was other pro* 
perty sufticient to pay all subsisting debts* 

Testimony has been taken in this case to 4bQw the extent of the in- 
debtedness of John Wiisoh in April, 1829, and also as to the value of 
his property. This evidence is not very Sf^tiftfactory. It is admitted 
that \& was- Indebied as trustee to y§ fipktber's estate, and which i^ or^ 
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of tbie claifns attempted to be set up in this bill, in the-sum of $1,805 14, 
and to John T. Barr in the sum of $1,052 99, making in the whole' 
$3,758 13. It is claimed by the complainants, that there were other 
^ debts which would swell the amount to nearly $7,000. These were all 
eastern debts. There is no evidence as to any other. 

The witnesses differ much as to the value of bis property. It consist* 
ed of the property purchased of Barr, and of a tannery with the stock 
therein. In estimating the entire value, witnesses vary from seven or 
eight, to twelve or ^fleen thousand dollars. This is including the lot ia 
controversy. Exclusive of that lot, it is at least doubtful whether the 
other property would have been sufficient, under a forced sale, to have 
paid all the debts. We are not prepared, however, to say, absolutely, 
that it would not have been sufficient. 

But, although an advancement may be made as before stated, which, 
if done in good faith, cannot be impeached by subsequent creditors, yet 
if, in taking all the circumstances into consideration, the mind is brought 
tb the conclusion, that there was a fraudulent design, either as to subeust- 
ing or subsequent creditors, such advancement cannot be sustained. 

The evidence in 'this case shows, that upon a settlement with the Or* 
phans' Court, as trustee of his father's estate, which was made in Aprils 
1629, Wilson was found in debt $1,805 14. On the *27th day of the 
same month, he settled with the Probate Court in Baltimore, and was 
found in debt; and on the same day, upon settlement, he was found indebted 
to Barr $1,952 99. In ten years from the time of undertaking to admin* 
ister upon his uncle's estate, from which wealth was expected, he £3und him* 
self indebted to the amount of more than $3,700, to say nothing of further 
indebtedness. And on this day he received from Barr the deed convey* 
ing to his two young children lot number 440. But this deed, although 
delivered by Barr to Wilson, was not, by him, handed over to the chil- 
dren, nor was it immediately placed upon record. He retained it in his 
own possession, und continued in possession of the lot. In 1834, this 
deed to the children still remaining unrecorded, he received a deed from 
Barr, conveying to him, together with other property, this identical lot. 
This deed, it is true^ so far as this lot is concerned, was inoperative. At 
length in January, 1835, he placed the deed to the children upon record, 
and the next ensuing year put improvements upon the lot to the value of 
more than three thousand dollars. 

Under these circumstances, we canhot but conclude that Wilson, find- 
ing himself* thus in debt, in 1829, when he had expected to be wealthy, 
became apprehensive of eventual failure ; and for the purpose of securing 
to himself and wife a home, as. expressed to one or more of the witnesses, 
procured the conveyance to be made as it was. But still hoping to ex- 
tricate himself from embarrassment, he kept the deed from record until 
1835, wheri it was delivered and recorded ; and from this time he spared 
no expense to render his house comfortable and convenient. 

That his apprehensions were not without foundation, is manifest from 
the fact that, althoi^b during his life his credit was good, yet at his 
death he was found to be involved to the amount of more than eighteen 
thousand dollars. 
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Bat it is eontended by the counsel for the defeodant» Mai^aret, thdt 
if in the opinion of the Court this deed was fraudulent as to creditors, 
still that she is entitled to dower in the premises. The act relating to 
dbwer, Swanst. Stat., 296, provides: that the widow shall be endowed 
^'of one full and equal third part of .all the lands, tenements and real es* 
tate of which her husband was seized during the coverture," and also 
of " one third part of all the right, title, or interest that her husband, at 
the time of his decease, had in any lands or tenements held by boud, ar- 
ticle, lease or other evidence of claim." In other words, she shall be 
endowed of one third of the legal estate of inheritance of which the hus- 
band was seized during the coverture, and of one third of any equitable 
interests he may have in lands at the time of his death. 

That Wilson had an equitable interest in this lot previous to 1829, 
there can be no doubt« He was in possession under a purchase from 
Barr. But, in 1829, he procured it to be conveyed to his children. Now 
this deed, although fraudulent and void as to creditors, was good, as to 
Wilson. He <$ould not.coiltrovert it. So^far as he \V^s concerned, anj 
so ^T as his wife was ccmcerned, it vested a legal estate of inheritance 
in the children. Wilson, then, had not, at any time during his life, a ie> 
gal estate of inheritance in this lot. , Had he any equitable interest in it 
at the time of his death ? We think not. As to him, both the legal and 
equitable interest was vested in the cluldren by the deed of 1829. 

A number of authorities have been cited, which are claimed to be in- 
consistent with this opinion. Of these authorities the case oi^RobinsoA 
T. Boies, 3 Metcatf, 40, is the only one which has a direct bearing upon 
the case under consideration. In that case Robinson and wife joined in 
a deed conveying certain lands* she releasing her right of dower. Sub- 
0eqaently,*a creditor of Robinson, having obtained judgment and levied 
upoh the land, recovered the same, thereby avoiding the deed, on the 
ground that it was fraudulei^t as to creditors. After (he death of Robin- 
son, his widow prosecuted her suit for dower. The tenant attempted a de^ 
fence, GCi the ground that she had, by the deed before referred to, re- 
leased her right of dower. But the, defence was not allowed, the Court 
ht>ldingthat the tenant having avoided the d^ed for fraud, should not 
srfterwards be permitted to set it up as a bar to the widow's right of 
dower. The substance of the decision is, that if husband and wife unite 
iff the conveyance of his land for the purpose of defrauding creditors, 
and the deed is'avoided for the fraud, the wife is not thereby barred of 
her dower. ^ 

The case diflers from the one now before the Court in this : Robinson 
had, during the coverture, a legal estate of inheritance in the land then 
in controversy, whereas Wilson had not, during the coverture, such legal 
estate in the land now in controversy. Without such legal estate, his 
Widow cannot be endowed, unless, at the time of his death, be had an 
equitable interest. To the Court, it seems clear, that he had no such 
interest. 

Decree Jot Complainants,^ 



PARTITION, 

A deoKe for a partition eaxmot ;be mac|e anless all the peraoos im^^ 
eated in the premises are made parties to th« suit. — Bnrli^ v. BurJums* 
2 BarJottr'* CA. jB., p. 308. N. Y. (1848.) 

partneiu-witne;ss. 

In a suh by several partners, one of Ihe j^ijiintids conseotiog to bei 
sworn as a witness is competent for the defend^iiM* although l^s po-part- 
aero may object to him.-r^Cunmn^um v» Gftrpeii4er et al.i 10 4Jahama 
R., f. 109. (1847.) 

(Whiie dted.Cscoonf HilPs Ncte9^ 1563 ; B.^ 134 ; Duffee v. Pm^ 
mngUm, 1 Ala.N. S., 606 ; ^mitf v, itfwA, 1 5. 4- P-, H ; 2 fl. 4? 
M., 003.) 

PARTNERS. 

The admisnons of one member of a firm, who is not a party to tlia 
suit when the Court is satisfied that ihe ^partnership has been estahUshedf 
may be siven in dvidenee to c^rge the other mefnbers, but ZK>t other- 
wiae.—MeCutchm y. BatdcsUm, 2 Kelh^s R., p. 944. Ga. (1847.) 

' (NiSBET, J., cited 3 Sktrkie on Ev., 45*; Jb. part 4, page 1074 ; MA. 
oUs V. Ihtoding et al^ I Siarkie jS., 81 ; Gra»t y. Jackson et> ifi.f FeakeU 
Casesy 204 ; Burgess v. Lane et a/., 3 GreetUeaf^ 105 ; Whitney v. Fer- 
ries, 10 Johns., 66 ; Wood v. Braddiek, I Taunt^ 104 ; Smgeksr v» 
Maaxerodo et al., 1 Siark, i?., 138 ; Van Reimstl^k v. K^we, 1 GaU.^ 
,685; Harris v. Wihm, 7 TTeitrf., 57 ; WhitCPmb v. Whitingian, 9 
Dou^., 652 ; 2 Bingham, 306 ; 8 ^. ^ C, 36 ; 8 Bingh., 309 ; 1 £, 

fA,, 467 ; 8 Pwifc., 291 ; 17 Mis*., 222 ; 2 Pidt^, 581 ; 4 Pidfc^ 3B»; 
McCord, 541 ; 4 Conn., 836 ; 8 Cow., 268, 276, 277 ; d> GUl^ 
John., 144 ; 7 PFcnd., 441 ; 2 listiAb., 209.) 

In an action against sev^rc^ persons as partnensi, the (leclarations o| 
one of them, who admits himself to be a partner, are not adrnissibld to 
prove that another is a member of the firm.--f^(?ra^kM| Ba^k y. MoorSf 
13 New Hampshire R.^p. 99. (1847.) 

(GiLCHBisT, J., cited Whitney v. Ferris^ 10 Jekns.„ 66 ; Sioe^mg y. 
Turner, 10 Johns , 216 ; Whitney y. Sterkng, 14 JeJms.s 915; Harm 
V. Wilson, 7 Wend,, 57 ; TtUth v. Ooepep, 5 PfcA:., 414 ; Raiim^ ¥, 
WiUard, 6 Pic^., 464 ; Jennings v. £«<e5, 4 Shepley, 323 ; Fan* jK^n#* 
ilyA: V. JTane, 1 GalL, 635 • Sangsler v. Mazzerado, I Stark. R., 161 ; 
PFood* V. Braddick, 1 Taunt., 104 ; Do/man v. Orchard^ 2 C. 4* P., 104.) 
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PARTNEELSHIP. 

Wiiere one of twb gartoers aubsor^eB the partoerslilp Aanae to a note 
BM sureties for a third person,* wjthoujt the au^ritj or icpii«ent of the 
stber partner, the latter is* not bound > and it lies upon tp^ plaintiff to 
prove the odDsent or authority of the other partner ; suph authority or 
jQonsent may be presumed from sufficient circumstances..*— ^i^iuireu;^ t. 
The Planter's Bank of Mimssippiy 7 Smedes 4- Mar^udP^ R., f 192. 
Jfiw. (1847.) 

14 Wtnd.^ 146 ; Wmtms v. WM^e^ 9 We^i^, 41$ i Bffxik of Roch^ 
ister V. Beman, 7 Wend., 159.) 

It is a settled principie of the law dT partnerehiP) tlhat tbe partner- 
ship efieets are to be first sypplied to the payinent of the de^ts of the iirnQi, 
^and to equalize the claims upon the ^iiereni oo-partneiB ^ relation to 
the fund. In other M^ords, the separate estate or interest ipf n o^partner 
ia any of the co-partnership property^ is pnly his d?are ef that part of 
^e co-partnership dfecte, orof the prooeeds tJxene^f> ivi»ch remains afler 
the debts of the ^m, and the demands of his oo^paitnel^, as such, are 
satisfied. 

The separatecreditois, of individual partners^ have iie .fimit^l^e right 
to any part of the partnei^ip properly until t^ debts of the firm are 
provided for, and the rights of the partners, as beitween themselves, are 
fully protected — Btu^nr^ Sumner, 2 B^haur's {^h» B.,.p, 165. N. Y. 
•(1848.) 

(The Chancellor cited NicoU v. Mumford^ 4 Johns, Ch., 522; 
Christian v. Ellis, 1 Grat,, 396j Cammack v. Johnson, 1 i?reen's Ch., 
163 J Fierce v. Tlernian, 10 Gill ^ Johns,, 258.) 

■ 

* Wllen partners execute several notes, in thdr indivMnai names, for 
Work done for the firm, if there is a total failure of th^ ccaislfcraHon, the 
defence may be made by either, when sued upon the nole executed by 
him. — Enumuel v* Martin, 12 Alabama R*, jp, :i8d. j(1648.) 

A person cannot claim to be a member of a partnership composed of 
a[ number df persons, unless all the persons comppsing said firm have 
agreed to accept him as sttch.-<^Cfcinne^/ «^ a/. ▼. FassiUetaliS,^ 16 Ohio^ 
JR., p. 166. (1848.) 

Although a new member cannot be admitted intp a partnership^ 
without the consent of all parties, yet | pensK^ wl^o ha9 pbtaiqed a 
share in the concern can, afler the partnership has expired, maintaiit 
a euit in Chancery for his share of the i^fC&tB.^'-'MaUhfifoem v. Clarke 
6 Hmoard's U, S. R.,p, 122. (1848.) 
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A., the proprietor of a newspaper, agreed to sell all the plant of the 
office to B. for J&1500, to be paid with interest, by instalments running 
over a period of seven years ; A. undertaking to guarantee to B. during 
the seven years a clear profit of J&150, over and^ above the annual pay- 
ment of principal and interest : and JB. in consideration>of such guarantee, 
agreed to pat^ all such surplus profits to A. un&l such surplus profits should 
amounl to £500, if they shouil amount to that sum during the seven 
years ; and that if such surplus profits should, during the seven years, 
amount to J&500, then B. should pay — over and above the purchase- 
money and interest, and the J&50Q — the existing liabilities of the news- 
paper, not exceeding £250. 

Held, that A. was liable as a {quasi) pai^ner, for the price of goods 
supplied to B.'s order for the use of the newspaper. — Barry v. Nesham^ 
3 Common Bench R., p. 641. Eng. (1848.) 

(Channel and Smith cited Waugh v. Carver^ 2 H, BL, 235 ; Chaee 
V. Smith, 2 W. BL, 998 ; 1 Smith's Leading Cases, 504 ; Bond v. FU- 
tard, 3 itf . 4- IT., 357 ; Ex parte Wheeler, Buck B. C.f 25 ; Ex parti 
Todd, Buck B.C., 48 ; Smith v. Watson, 2 B. ^ C, 401 ; Cheap v. 
Cratnondi 4 J3. 4* ^^-9 603 ; PoU v. Eytan, Ante, p. 32 ; Dry v. Bos- 
well, 1 Camp*, 329 ; Benjamin v. Porteus, 2 H. BL, 590 ; Ex parte 
Hamper, 17 Ves,, 404; Ex parte Watson, 19 Ves,, 459.) 

A surviving partner cannot bind the firm, nor transfer the partner, 
ship effects to pay a debt of his own, nor pay the debt of one firm of 
which he is the survivor with the debt of another firm of which he is a 
survivor'; but he may transfer the assets of a firm of which' he is a sur- 
vivor to pay the debts of that firm. — Scott v. Tupper et'al., 8 Smedes 4* 
Marshall's R.,p. 280. MUs. (1847.) 

A partner, who after dissolution remains in possession of the store or 
place of business, and attends to the collection of the debts due to the firm, 
may give a note in the name of the firm for a debt due by the partner- 
^ship, which will bind all the parties, although he may have no^xpre^ 
authoritv to settle the business. — Robinson v. Taylor, 4 Barr's R., p. 
242. Pa. .<1847.) 

{Harrison cited 5 Whart., 530 ; Houser v. Irvine, 3 Watts ^ Serg., 
845 ; GriswokL. v. WadtUngton, 15 Johns., 83.) 

' Where two or more persons enter into an agreement to purchase 
cotton jointly, to adyfince equal portions of the purchase-money, to pay 
equal portions of the expense of the transportation of the same, and .to 
share in the loss and profits, it is in judgment of law a copartnership for 
a sins:te adventure. 

When one,' through a rgistake of the law, acknowledges himself 
tinder an obligation which the law will not impose upon him, be shall 
not be bouhtl thereby. — Solomon v. Solomon, 2 Kelly's R., p. 18. Ga. 
(1847.) , 



PAETNESSHIP — ^PART PROFITS. ld$ 

(Warner, J., cited Warder et ah v. Tucker^ 7 Mass,, 449 ; Garland 
V. Sahm Bank, 9 ilf(Wj., 889; Goddal et als. v. Dolley, IT. iJ., 712; 
Lawrence v. ^eav^t^, 2 Bailey, 623.) 

The active partner of a mercantile partnership may transfer its 
funds. 

Real estate purchased hy the partnership is liable for its debts. 

But the acting partner cannot transfer the real estate of the partner* 
.ship, the same as personal. — Piait v. Oliver et als,^ 8 McLean's U. & 
/?., p. 27. (1847.) X 

Where a partner sells his interest in a partnership concern, he has 
no lien on the partnership property for the payment of partnership debts 
for which he is liable. When he retired, he trusted to the personal cov- 
enant of his assignees. — Smith v. Edwards et al., 7 Humphreys' B.;p. 
we. Tenn. (1847.) 



PARTNERSHIP—PAJUT PROFITS. 

One who takes a share of the profits, as such, of a trading concern, 
thereby becomes a partner a^ to third persons, on the ground of those 
projfits forming a portion of the fund upon which creditors have a right 
to rely for payment. 

Yet the receipt of a percentage upon the gross amount of sales 
made to certain customers, by the person who recommended such cus- 
tomers, does not constitute him a partner as against third persons. 

A., who was concerned in a colliery, in the year 1830, built and', 
stocked a general shop in its neighborhood, for the purpose of supplying 
goods to the wor]if})eople, placing B. there to conduct the business ; A. 
receiving for his own use 1 per cent, upon the amount of the gross sales 
made to the miners ; and B. taking all ihe rest of the profits of the 
concern^ from whatever sour<;e derived. A.'s name appeared over the 
shop-door, and in the excise licenses ; and down to the year 1834, all 

* the goods supplied to the shop were purchased and paid for by or in 
•the name of A. In that year it was agreed between A. and B., that 

the latter should thenceforward buy all goods that were required for 
the shop, and that the former should receive only 5 |fer cent upon the 
amount of sales to the miners. Afler this new arrangement had been 
come to, B., who had several other shops, opened an account with a 
bank at Holywell, and on the failure of the bank in 1839, there was a 
balance due to the bankers on that account exceeding J&2000. There 
was no evidence to show that credit was in fact given to A. by the 
bank, or that they were aware that his name had been placed over the 

* shop-door, or that they supposed him to be a partner at the time the debt 
was contracted. * 

* In an action by the assignees of the bankers against A. and B., to 
recover the balance, the jury htving negatived the existence of an actual 



j^jtn^r^ip h^twep^ A. and 9*, qr %W A. |)M^ with his pwn mn^nift- 
aion, beep held put f^ a ip^Xtmh t^ie £k)un reAiSj^d to o^iirb t))i9 verr 
diet. — Po^ e< als, v. ^E^^oit ei^ a/., 3 Cmmon Ben(i\ £., p. ^'3. ^r|g:« 
(1848.) 

Assumpsit for money paid, dec, by the bankrupts before their ba¥|k* 
ruptcy* The defendant Jfinafis sufiered judgment by d^fault ; and the 
defendant Eykm pleaded oon-assumpsiti and aeverc^l special ple^s, which 
i( is unnecessary to notice. 

At the trial before Tindal, C. J., at the sittings in London after* lasl 
Michaelmas term, it appeared, that, in 1828, the defendant, £^ton, was 
qpnpemed in a colliery at Afostyo, in Flintshire ; ^nd $^n $^gr.eea)ep| was 
entered into between him and Jone^ hx openipg a tally-shop at Afos^yq 
Quay (not far from the cqlliery), , principally with a view of supplyii^g 
gQod^ to the workmf^ at ^lie polUery. Eyian built the shop, ^jid bi^ 
name was placed over the door ; licenses to sell tea, &c., wer^ ta^en put 
in his name ; and the invoices for goods that were supplied to the shop,' 
# were made out in EyUm^s name, who paid for the same. Jones managed 
the shop. The workmen a( Eytpn's oolliery were ^^pplied with goods 
from it, for which they settled at the colliery when their wages were paid, 
until the trdck system was abolished in 1831. From tha( tfrae £^on'# 
workinen made their payments at the shop, once a jTortnight, Jan^^ p^id 
over to Eyton the principal p^rt of the money taken ^t the shqp, ^a he 
paid for the -goods, but reserved sufficient for such small payments as 
were usually made at the shop. EyUm received for his own use £1 per- 
cent* on the amount of all sales to his workmen ; apd Jon^s bad all tN 
rest of the profits of the concern, from whatever source derived. In 
^834, a change w^sn^ade in the ^rfangemepts between EyU^ sn^d Jones, 
The lat^pr yas thenceforth to buy in his own nanop al} goods supplied to 
the shop, and to receive payment for all goods sold ; and J^yioif was to 
receive JB5 per cer^., instead of £7 per QenU, on the amount oif pales to his 
workmen. Eyton objected to his name repaaining over the dqpr; but 
Janes said that if he was not allowed to r^taiu it« he cpuld not pay the 
£^per cent, ; and the n^une repriained over the door till October, 1840, 
^hen a fire pccurrpd, which put an end to the l^M^ipess. In 1834, \^hen 
^ Jones began to bqy gopd^, he opened an account with the bankrupts, who 
were hankers at Holywell. Thfs bc^nk ffiiled in isi^t and at that^fime 
there was a balc^nce exceeding £2000 dup to i^ on. that account. Bp* 
sides the shop at Mos^yn Quay, Jones, after 1834, ppeppd three ptliers at 
other places, which he carried on in his own ni^me, and on his own ac- 
count ; and he supplied tbpm with goods frorn the shop at Mosiyn Quay, 

There was no evidence to show that cr^it was in fact given to, jBy^ 
by the bankers, pr that they knew that his nan^e ha4 appeared over thp 
door of thp shop at Mostyn Quay* pi* in the licepse§, or that ^hey ever 
spppospd him to be a partner. Twp individuals >^erp in Courf who bad 
been in the employ of the bank during the» currency of the accoif^t^ th^ 
one a$ inanag!^f»the other as plprk; but they were not Q41Ied as wiV 
PP»P$» t^ fJa^iiigs renting th^i'^ase sqlely upon the evi^ppoe c^f Jfone^^ 
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On the part of the pIidQtif&, it was insisted that they were et^itled td 
f^cover against Eytan the balance due to the bankrupts at the time of 
* their bankruptcy, on the ground that he was either an actual partner with 
Jones in the shop at Mostyn Quay, by taking a share of the proceeds, or 
had been so held out as a partner,- with his own permission, as to enable 
Jones to pled'ge his credit. 

The learned Judge left it to the jury to say — ^first, whether therethad' 
been* a sharing of profit and loss between JByUm and Jones after the ac; 
ciount was opened with the bank in 1834, so as to constitute an actual 
partnership between them ; secondly, whether Eyion had been, by his 
own permission, held out as a partner, and his credit pledged to the 
bank. 

The jury answering both these questions in the negative, returned a 

▼erdict for the defendants. 

« 

Wildej in Hilary term last^ obtained a rule nisi for a new trial, on the 
ground that tbe veidict was against the evidence. 

Channel^ in Easter term, showed cause. The defendant, Eyton, had 
no such direot interest in the proceeds of the trade, as to make him liable 
as a partner with Jones. In Ex parte Hamper^ 17 Ves., 404, 412, Lord 
£ldon says: "It is* clearly settled,— though teegret it, — tliat, if a man 
stipulates that, as the reward of his labor, he shall have, not a specific 
interest in the business, but a given sum of money, even :y^ proportion to 
a given quaniun^ of the profits, that will not make him a partner." [Erle, 
J. — Lord Eldon there draws a distinction between a payment of a fixed 
sum and a per centage : he goes on — ^* But if he agrees for part of the 
proffts, as such, giving him a right to an account — though having no pro^ 
perty in the capital — -he is, as to third persons, a partner ; and, in a ques- 
tion with third persons, no stipulation can protect him from loss."} Eyton 
had no participatk>n in the profits as such. But, in consideration of his 
advancing money to set the concern goings and of his supposed influence 
over the workpeople at the mine, it was agreed that he should receive, at 
first £7 per cent,, and afterwards Jib per cent,, upon the gross sales to 
them. Before the opening of the account with the bankrupts, in 1834, 
an important chki^e took place in the arrangements between Eyton and 
Joms, The goods were no longer purchased for the shop at Mostyn 
Quay by Eytody but were purchased and paid for by Jones in his own 
namo. [Eels, J.-^ — Was the banking account a separate account for the 
^op at Mostyn Quay ? or was it a general account kept by Jones for the 
various shops opened by him ?] That did not distinctly appear. [Erle, 
J. — ^Ib order to charge Eyton in respect of a participation of profits, it 
should have been shown, affirmatively, that credit was given to that coii- 
C6r& in the profits of which he was to share.] 

Wiide and Arehhold, in support of the rule. The efiect of the agree- 
iQent between Eyton and Jones was, to constitute a partnership between 
them, quoad third pe^rsons having dealings with the concern at Mostyn 
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Quay* The facts proved bring the case precisely within Waugh Cmt 
ver, 2 H, BL, 235. There A. and B., ship-agents at diiferent ports, en- 
tered into an agreement to share, in certain proportions, the profits of 
their respective commissions, and the discount on the' bills of tradesmen ' 
employed by them in repairing the ships consigned to them, &c. : and it 
was held, that by this agreement, they became liable to all persons with 
whom either contracted as such agent, though the agreement provided that 
neither should be answerable for the acts or losses of the other, but each 
only for his own. Eyre, C. J., there says : " A case may be stated, 
in which it is the clear sense of the parties to the contract, that they shall 
riot be partners ; that A. is to contribute neither labor nor money, and to 
go still further, not to receive any profits. But, if he will lend his name 
as a partner, he becomes, as against all the rest of the world, a partner ; 
not upon the ground of the real transaction between th&m, but upon the 
principles of general policy, to prevent the frauds to which creditprs 
would be liable, if they were to suppose that they lend their money upoa 
the apparent credit of three or four persons, when in fact they lent it only to 
two of them, to whom, without the others, 4hey would have lent nothing.'* 
And referring to Grace v. Smithy 2 W, BLy 998, the learned Judge says: 
" He who takes a moiety of all the profits indefinitely, shall, by operation 
of law, be made liable to losses, if losses arise, upon the principle that, 
by taking a part of the profits, he takes from the creditors a part of that 
fund which is the proper security to them for the payment of their debts.'* 
EyiorCs participation in the profits, according to the doctrine of Lord 
Elden in Exfkrte Hamper^ 17 Ves,, 404, clearly rendered him liable as 
a partner. His Lordship there says : " The question whether the joint 
commission can be supported, turns upon two or three circumstances; 
first, whether Thomas and Rogers were partners ; not upon the present 
state of the agreement between them ; as they may clearly agree that 
all the property which is the subject of that agreement shall be the prop- 
erty of the one exclusively, but that the other shall ' participate in the 
profit arising from it. The cases have gone further, to this nicety — ^upon 
a distinction so thin that I cannot state it as established upon due consid- 
eration, — that, if a trader agrees to pay another person for his labor in 
the concern a sum of money, even in proportion to the profits, equal to a 
certain share, that will not make him a partner ; bat if he has a specific 
interest in the profits themselves, as profits, he is a partner." Here, the 
defendant Eyton had a specific interest in the profits. The facts are sim- 
ple. The shop at Mostyn Quay was built and stocked by Eyton, whose 
name was inserted in the excise licenses, and appeared over the shop* 
door. The business was to be conducted by Jones, he paying to Eyton 
£7 per cent, originally, and afterwards £5 per cent., upon the sales to the 
workpeople employed at a mine in which Eyton was interested. Down 
to the year 1834, the goods that were sold at the shop were either sent 
there from another shop belonging to Eyton, or, were purchased and paid 
for by Eyton. Down to this period, at all events, there clearly was such 
a division of profits between Eyton and Jones as to constitute them part- 
ners ;«nd their relative position was not altered by any thing that occur- 
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Ted subsequently. On the failure of the bank in ISSO^ Eyimi furnished 
money for the purpose of opening an account with another bank ; and 
I when the fire happened in October, 1840, Eyton took the whple of the 
property that remained on the premises unconsumedj and agreed to pay 
the debts. EyUnCs liability to be charged as a partner with the debt due 
to the bank, is^ wholly unaffected by Jones's appropriation of part of the 
goods to the other shops, in which tlyffin had no interest. [Erle, J., re« 
ferred to Hawiayne v. Bourne, 7 M,^ W., 595, where it was held that 
the resident agent appointed by the directors of a mining company to 
manage the mine, has not an implied authority from the shareholders of ' 
the company, to borrow money upon their credit in 3rder to pay the ar- 
rears of' wages due to the laborers in the mine, who have obtained war- 
rants of distress upon the materials belonging thereto, for the satisfaction 
of such arrears — ^nor in the case of any other necessity, however press- 
ing.] ThaWs altogether distinguishable from the case of partners, who 
have a general authority to open a banking account. [Colti^an« J. The 
opening of a banking account does not necessarily imply that there waa 
a loan of money by the bank.] It is by no maens a departure from the 
usual course of dealing* . 

Cur. ado, vuU. 

TiNDAL, C. J., now delivered the judgment of the Court — recapitu- 
lating the facts. 

On this state of facts, it was contended for the plaij^tiffs, that they 
were entitled to recover the balance against Eyton, as having been in 
partnership with Jones, I lefl it to the jury to say whether there was 
{I sharing of profit and loss between Eyton and Jones after the account 
was opened ; and, if not, whether Eyton was^ by his own permission, 
held out as a partner, and credit given to him by the bankrupts. The 
jury answered both questions in the negative, and returned a verdict for 
the defendant. In Hilary term, a rule nisi for a new trial, on the ground 
that the verdict was against the evidence, was granted ; which rule in 
the course of the last term was fully argued* Our judgment was defer- 
red, in order that we might carefully examine the evidence given at the 
trial, and, having done so, we cannot find any ground for disturbing the 
verdict. 

There was no evidence to show that credit was in fact given to 
Eyton, or that the Bankers knew that his name was over the door of 
the shop at Mostyn Quay, or that they supposed him to be a partner. 
One person who had been manager, ^nd another who had been a clerk 
in the bank, were in Court ; and, if they could have given such evi- 
dence, they would no doubt have been called as witnesses. We must 
assume, therefore, that credit was given to Jones alone ; and, if Eyton 
is to be made liable, thtt mu^ be on the ground of an mctual partnership 
between himself and Jones, 

It was contended that an actual, partnership was proved ; for, that 
Eyton, by taking £b per cent, on the sales to his workmen, received a 
share of the profits, and was therefore, in point of law, a partner as to 
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thircf perstmsr But We are of opfnbnfhat -die taking of that- money wiea 
i)ot sufficient to m&ke hitn a partner. Traders become partners between 
themselves b^ a Mutual participation of proiilt and loss : but, ais to thirds 
persons^ they are parsers if tbey share the profits of a concern } for, be 
who recefves" a share of the profits, receives a part of that fund upon 
which the creditors of the concern have a right to rely for payment, and 
is therefbre to be made liable to Iteses, although he may have expressly 
stipulated fer escemption from them: Grace v..S3!»wfA,2 W. Bt, 9&S ; 
Wmigh V. Oarvetf 2 H, BL, 285. But in the former of those Cases, 
Lord CMtf JufHce De Grbt, after laying down the rule of law iff the 
terms which I have mentioned, proceeds : " If any one advances or 
lends money to a trader, it is lent on his general personal security. • It 
is no specific lien upon the profits of the trade ; and yet the lender is 
generally inteirested in those profits ; he relies on them for repayment." 
Afterwards, he says: " I think the true criterion is, to in£l%ire whether 
Smith agreed to share the profits of -^Jhe trade with RoHnson, or whether 
he only relied on those profits as a fund of payment~-:a distinction not 
more nice dian Visually occurs in questions of trade and usury. The 
jury have said that this is not payable out of the profits." So, in the pre- 
sent case, the jury have said there was no agreement to share the profits. ' 
This distinction has been recognized in many cases ; of which it may 
sufiice to mention J^ v. BosweUf I Camp,, 329 ; Benjamin v. Porteus, 
2 H, BL, 590. And although in Ex parte Hamper, 17 Ves,, 404, Lord 
Eldon said the distinction was so thih that he could not state it as es- 
tablished upon dtie consideration, yet he acted upon it in that case, and 
again in Ex parte Waisoh, 19' Ves,, 459, where he said — " One who re^ 
ceives a salary, not charged upon profits — ^accordtng to a known, though 
nice distinction — is not by that a partner." Nor does it appear to make 
any difference whether tihe money is received by way of interest on 
money lent, or wa^es, or salary as agent, of commissroh cyi sales. And 
it appears to us, tnat, in the present caise, the pbymeiit to Eyton was in 
the nature of coitimission oh certain sales supposed' to be efiected through 
his influence over his Workmen, and vi^as liot sufficient to render him, 
as a matter of legal inference, liable as a partner ; and in so far as it 
was a question of fact, it vfss disposed of by the jury. 

This view of the subject renders it unnecessary to consider whether 
Eyton, if a partner in the shop at Mosfyh Quay» Would have been liable 
on the banking' account; 

Upon the whole, we are of opinion that the Veidict was ri^tj and 
the rule fer a new' trial mustf be discharged. 

Rtdie dxschargedi 

PARTNERSHIP— REAL ESTATE. 

Where real estate was purchased by two partners, with the fnnds 
arid for thbbu^ess of the co-partnership, and one of them died leaving 
^6 firm . without personal property sufficient lb pay itir debts;' it was 
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ft^, that the teal «8tal6 wees fa ^qcrify to he treated as persoeal pxapertyi 
aiid the sur^rlvihg pattnier had ati absolute right td disrpoBe of it as euoh^ 
for the payment of tjife debts of the firifti* 

As it respects the! partners and their creditors, real es^te belongiiig 
to the partnerships is In eqmty subjected to the same general rules as 
personal property. 

A farm Was purehased by two partner^ in their joint names, fcH* 
the partnership business^ was used in that busiiissS) and paid for out of 
the funds of t^ firm. At the dissolutioti by ttie death of one of the part« 
ners, the debts o4 the firm excee^d its personal assets, and the survivor 
entered intx) a coRtraet to sell a part* of the farm. Off a bEl ^led by 
him against the purchaser, for a specific performance, to which the heir 
of the deceased partner was a party, it was held that the survivor was 
entitled to sell the property, and the performance was decreed with a di- 
rection thatthe heir should join iu the conveyance.^ — Delnumico v. 0101- 
laume, 2 Sandford's Ch. 22., p. 366. N. Y. (1847.) 

(TftE Assistant Vicr QsAiwcsLLO&y cited Fereday r^ Wigktancky 1 
R. f Mfthe, 45 ; 1 M, ^ Keen, 663 ; PhUHpt v. FUmp^^ I M. ^ K., 
^49 ; Broom v. Brown, 3 M, ^ K,f 443 ; Cooieson v. Cookson, 8 Simaru^ 
529; Toummid y.-Devaynes, II Simom, 4d8, m)te; Dyer v. Cidrk, 5 
Metcalf, 562 ; Howard v. Friest, 5 Metcalfe 582; Siory on Fari^i sec. 
9%, ^ I 3 Keni's Com., M, 5M e^.)' 
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PEW HOLDER. 

The right of a pew holder tb a pew in a meeting-house is subordL. 
nate to the rights of the owners of the house. He has an exclusive right 
to occupy his pew, when the house is used fer the purpbses fiaf which it 
was^erected ; but he cannot eoorert his pew to other uses, net eontem*^ 
plated. If the house is taken down, as a matter of eonveni^ace or taste 
by the owners thereof, the owaer of the pew is^ en^tled to compeosa** 
ti<m ; but if the house is taken dow|i as a matter of necessity, and be- 
/eause it has become ruinous, and wholly uafit: for the purposes f^ iiHiicfa 
k was erected, the owners of the house are not liable to make any 
compensation to the separate pew holders, but may take the avails of the 
materials, of which the house is builty for the purpose of ereetingi snothef 
house in its place« 

Hie owner of a pew in a meeting-house may sustain an actiofi of 
trespass ou the ease against one, who unlawfully disturbs him in the 
possession of hie pew. But he hold# his peW subject to^ the right 6f the 
owners oi the house to take dowii and rebuild the house, in case of ae- 
eessify, without making him Compensation'. 9 

The correelnesB'of the doctrine' laid (fown in Darnel v. Wo^d, et al^ 
1 Fick., 102, in reference to the right of pew owners, recognized. 

Where land was leased to a town in 1797, by durable lease, for the 
purpose of erecting and continuing thereon a meeting-house, and a 
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meeting-house was aooordingly erected there by the town, under the 
statute then in force, and the pews in the house were then sold by the 
town in town meeting, and, in 1814; a Religious Society wasoi^anized in 
the town under the provisions of the statute of 1814, and the Society 
continued to occupy the house for the .same purpose- for which it had 
been previously occupied, ^and the town subsequently conveyed to the 
Society all the interest of the town in the land and house; it was held, 
that the Society succeeded to all the rights of the town, and became the 
owners of the house and land ; and might, in case of necessity, take 
down and rebuild the house, without mailing compengation to the pew 
owners. — KeUoggy. Dickinson, 18* V^mumt R.^p. 266. (1947.) 



PHYSICIAN— EVIDENCE. 

One who is not engaged in the pi4ctice of physic, may nevertheless 
be competent to testify, if he shows that he had studied the science of 
medicine, and felt competent to express a medical opinion uj^n a par* 
■ticular disease. The fact that he was not a practising physician would 
go to his credit— TuZ/m v. Kiddy 12 Alabama R., p. 648. (1848.) 

(Obmond, J., cited WasMngtan v. CoJe^ 6 Ah., 212 ; Comnumwealih v. 
Mendum, 6 Rand^^ 709.) 



POLICY OF INSURANCE. 

A policy of Insurance must be in writing. A terhal waiver of the 
forfeiture of a policy of insurance, is not binding. 

A verbal agreement that a policy which has ^en forfeited by a trans- 
fer of the interest of the assured by judicial i^ale, that on repurchase by 
the assured of the property originally insured, the policy shall re-attach 
and continue in force during the unexpired term, must, whether regarded 
as a waiver of a forfeiture, or a verbal policy, or an agreement to con- 
tinue the old policy, to have any binding force, be in writing. — Coekerille 
V. CindfmaU Mutual Ins. Co., 16 Ohio R., p. 148. (1848.) 

(Taft, Key ^ MaUon, cited 1 Phil. Ins., 2 ; 1 Duer Ins., 60, 61 ; 
Giddon r. Man. Ins. Co., 1 Sumner, 232 ; CrowningsMeld v. N. Y. Ins. 
Co., 3 Johns. Cos:, 142 ; 1 Phil. Ins., 372 ; Head <^ Ammy v. Proo. 
Ins. Co., 6 Cranch, 166*169 ; BedUy v. The Marine Ins. Co., 2 Johns.f 
109 ; Angell 4- Mies on Corporations, 236 ; 1 Con. U. S. Sup. Court R^ 
871 ; Ducany v. GiR, 4 Car. ^ P., 121 ; 1 JDuer, 64 sec. 9.) 
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POSSESSION. 

• 

Where the owner of a dwelling house, having a right of entry therein^ 
but in which the plaintiff had recently been dwelling, and which he and 
his family had then left, finds the doors open and no one in the house, he 
may lawfully eifter into the possession thereof, remove what furniture 
theVe was therein belonging to the plaintiff,* in a careful manner, and 
store it safely near by for his use ; and the owner may afterwards law> 
fblly retain the possession thereof, thus acquired. — RolUns v. Mooers, 25 
Maine i?., p. 192. (1847.) 



POWER OF itfrrORNEY. 

Where a power of attorney authorizes the person appointed to appcnnf 
an attorney under hitn, and to revoke such appointment at his pleasure, 
the death of the principal attorney necessarily revokes the power of the 
substitute.— TTott v. WaU, 2 Barhmr's Ch. R., p. 371. N. Y. (1848.) 

« 

* PRE-EMPTION. 

A mere right of pre-emption is not a title, it is only a profier to a 
certain class of persons that they may become purchasers, if they will ; 
without payment, or an offer to pay, it confers no equity ; and only oon-^ 
fers one where the party has consented to aocept the offer by payment, or 
by claiming the benefit of the law in the proper manner, within the 
required time — Grand Gulf Railroad and BavJcing Co. el oL v. Bryony 
8 Smedes ^ Marshals R., p. 234. Miss. (1847.) 

Action for damages for a trespass committed by defendants on lands 
possessed by plaintiffs as owners, and defence that the lands belong to 
the United States, and that defendants entered thereon for the purpose of 
acquiring a pre-emption right thereto: Held, that the title of one possess- 
ing as owner cannot be subjected to investigation at the instance of a 
mere trespasser ; and that a party cannot be permitted, under pretext 
of an intention to purchase from the United States, to assume that land, 
in the possession of another, is public, and liable to be entered on at 
pleasure. — Bonis et als. v. James ei als,^ 7 RoUnson^s La. R., p. 149» 
(1847.) 

Appeal by Homsby and Printey, two of the defendants, from a judg« 
ment of the District Court of Pointe Couple, in favor of the plnintiffti * 
Deblieux, J. 

Johnson and Janinj for the plaintffii. 

RatUfy Boyle and Paterson, for the appellants* 
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Garland, J. — This is a possessory action, in which the plaintifi 
allege, that they are possessors as owneis for more than a year, of a 
' tract of land, at a place called the Racourci Bend, on which the defend* 
^ts hatre entered and are committing waste by cutting timber^ cordwood, 
4s^* Writs of sequestration and injunction were issued, to arrest the 
opmmissioa of further trespasses and waste. In their petition, the plain- 
tiffs, for the purpose of showing the extent of their possession, set fi>rth 
the titles under which they- hold, (Commencing with that derived from fhe 
Spanish Governor, Carondelet, in 1796. 

The defendants, afler a general denial, and a special denial of an 
amiccFble demand to quit the premises, aver that the land on which they 
are, and on which the alleged trespasses are said to have been comrpitted, 
Is public, and belongs to the United States ; that they have taken posses- 
don of it, and e:tpect, ki dtre oatlif^ df time, by complying with the re- 
<}ulrements of the pre-emption laws passed by Congress, to secure a right 
aad title to said land f and that, therefore^ they have a right to poasess 
it The taking possession by the. defendants was in the months of 
Deeember, 1841, and January, 1842^ a few months after the passage by 
Congress of the pj^-empticm law of 4tb of September, 1841. See AcU 
<f \st Sessforiy 21th Congress y Laws United StcUes, voL 10,- p. 155. This 
suit was instituted in March, 1842, and the answers of the defendants 
filed in the month of May follo^wlng;, at ^hich time they had not made 
any application at the Land Office of the District to purchase the land ; 
nor does it appear to have been legally surveyed. 

. By docuinentis given in evidence it appears, that(») the 10th January^ 
1796, Ursin, and Dominique Bouligny^ each'applied to &ov. Carondelet ' 
^ a tract of land of forty arpetU$ front, by the ordinary depth, within 
the liniits of the peat of Pointe Coupee, at a' place called La Laguanadel 
Racoufcy., upon wlach the usual orders were issued, directing the sur- 
veyor of the province to put each in possession ; and 6n the tract now 
occupied by the plaintiffs, a settlement was made shortly after. In the 
y^r 1808 the Boulignys presented their claims^ ia the same notice, to the 
land officers m New Orleans. Their lands are described as being situa- 
te " in the County of Pointe Coup6e, contnining e^hty arpenis in front, 
OB the right bank of the Mississippi, by forty arpenis in depth." With 
this notice and the* title papers, a plat of survey made by Qiarles Mor« 
gan, a surveyor, was presented, on whielithe upper boundary of the eighty 
ajrpents is represented as being on or near the bank of the river, which it 
follows down for a considerable distance, nntil it reaches a hack berry 
t^ee^ growing on what is represented and oetlle^ a tnHow-point ; thenoe 
the line changes its course, and seems to run along or near to the edge 
of the willow-point for upwards of forty arpentSj to the lower boundary. 
Wtth' the exceptioli of a very small portion df the lower end of the la- 
goQiit^ (kaignca^) it is all represented as withir^ the front line ; and it is ev. 
ident, that the surveyor did not intend to make the fract front on it. Oor 
the outside of the line a trace or road is represented, as is also the Missis- 
sippi river, and a large point or battttreoevereti with wiHows* But allpng, 
or near this line, the papol evidenoe shDW% that there waff some jiiigh 
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mmmi m whic)i ofbor tre^ grew,,s^cb a» gum, pQtton-woodp aao, &q. 
vffoq. the titl«$ P9per«r P^At, aod evidence? of settlement, the title for fortjr 
mjmi9 ffQ&t wafi copfirmed, so as to inolude the improvemeats. See voi^ 
2, iStote Papers, Public La^d^, p. 332. At. a subsequent period, a clainoi 
SvP thQ rQrnftinipg ibrty arperUs front was presented, and recommended for 
0QQ$rfiifitiQn. S^vol. 3, iSto4e Papers, Public Lands, p. 257. It isthei^ 
•l^ted atf being on the right b^nk of the river, at the place commonly call- 
ed fiLacouroi. In the year )818, Doqpinique Bouligny sold to one Mar- 
tin Tournoir five arpents front of the same tract, which the nlainti^ 
9laf!9}s, with a reservation to himself of the alluvion or l>atture m frpnf 
pf it. In January, 183p, Bouligny and Jean M^rcier, sold to MartiQ 
fiotirgeat thirty*five arpenis front of the same tract. They describe it a| 
being a,t ^ plaoe called the J3aie duEacmtrci, upon the right bank of th^ 
live? Mississippi* They then proceed to describe the front, side and reaf 
lines, giving cpurses and distances, as the whole will appear by a plaf 
paid Ip be annexed to the sale, but which is not produced. They say 
|M>lhi0g about a b&tture or alluvion, but sell the tract as, described, with 
all ita ap^rtsnanoes. On the 7th February, 1^33, the heirs of Bourgea^ 
nell something over twenty-one arpents front of the land to Bonis an4 
wife. They describe the land by lines, courses and distances, and say U 
bsm it9 face sht la baie, with suw*h depth &$ may be found, &c., situated 
At tb^ plfice CQ^nmoniy called HaPQurci. To the land so described the;^ 
give a warranty. They then proceed to say, that they, sell without war*- 
rai|ty, all Xhp righ^ they have pr may have to the portion qf the alluvioii 
(Wr batture in fro.Qt of said tract of land. About the saras time the afore- 
paid heirs sold the remainder of the tr^ct of land to one John C, Turnef. 
It is described ^ having eight arpenis front, by a certain depth* They, 
also sell, " a riparious right to the batture, but without warranty." Th^ 
pl^intifl^ TurnbuU and wife, hold under Turner, with a transfer of all his 
^ht$* About the time these sales were made to Turner and Bonis anc) 
wife, H* T. Williams, a United States Surveyor, beipg engaged in making 
surveys in that section of the country, undertook to locate the Boulignj 
olaiips. He seems not to have been very accurately informed as to tnei| 
titles, nor was he requested by aay one interested, so far, as the record in^ 
^ forms us, to locs^te the claims, nor were any of the claimants preseqitl 
He placed the front line of the^slaim under which the pJaintifTs hold, a 
considerable distance froni the' river, following very near the lines oi 
MoiigaQ, which were rqn in 1808 ; and he represented the land betweeii 
that line aini the river, as public. This survey has never been approyed) 
AOd the surveyor, becoming himse)f Surveyor General, declined ap, 
proviog his own, work, in .consequence of representations being made (p 
pbqw its w^nt of accuracy. The preisent Surveyor General of tno 
yniled S|at^ c^lso declines apppoviqg it. Since the institution of this suit, 
ia qonsequence qf representations made by one or more of the defendants^ 
a purvey was ordered by the Surveyor Geueraj now in office ; but a^ 
scipn 4s lie w(|s more fully informed ho arrested the cxegutiop of hisorcjef^ 
HAd hft^-aevpr approved the worfe qf his <l^puty^ Upqn Ji sketch or pl^ 
0^4^ by ^^ ^PM^Y suxv^yqr last meptionefl,. tim defendants, Horusb^ 
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* and Printey, presented themselves at the Land Office^ more than one 
year after the commencement of this suit, and claimed a pre-emption 
Tight on proof of settlement, but could not complete the purchase, as 
there was no approved township map in the office. 

The parol testimony is voluminous, and shows what has been the con* 
dition of the land for more than forty years. The witnesses who have 
known the point or batture longest, say that, in front of the Icq^oon or 
baie, there was at their earliest re^llection a ridge of high land, on which 
oane and trees .of a large size grew, which was not overflowed except at 
the very highest stage of the river; and on this -the road ran. There 
were other ridges and sloughs across the point, in early times. They all 
«eem to have been annually covered with water. The point or batture 
has increased in dimensions, and become higher every year. There are 
DOW large trees in many places, and land susceptible of cultivation, 
showing that the formation was ancient. What the situation of the bat- 
ture was at the time the land was granted in 1796, is not shown ; but it 
is difficult to believe that the Spanish Grovernor intended that there should 
be a narrow slip of high ground in front of the land he granted, thus pre* 
venting the grantees from getting to the river. * It is apparent, from the 
plat of Morgan's survey, made in 1808, that he did not intend that the 
lagoon should be the front ; and it would also seem, that he ran the line 
as near to the willow bank as it could well be done. We know it is not 
the practice of surveyors in measuring a base or front line, to follow the 
bends of the stream to get the distance or quantity wanted ; but to run 
their lines straight, changing their direction only when necessary to ena- 
ble them to reach the point of destination. It fis, therefore, not at all 
surprising that some spots of high land should be found outside of the 
front line, as run by the surveyor. 

The main question in the cause is, was it intended that the claim 
of Bouligny should front on the river? When we take into considera- 
tion the usages and laws under the Spanish Government, they raise a 
strong presumption that suc^l was the intention. When we look at the 
confirmation of the titles by the United States, we see the lands described 
as on the right bank of the river. These terms are not generally used 
to describe land lying at a distance from the bank. In 1818, the gran- 
tee, Bouligny, certainly conceived that he had some right to the batture, 
as he reserved it in his sale to Tournoir. The vendors of the plaintiffs, 
in 1833, supposed that they had some claim to it also, as they sold all 
their rights to the plaintiffs, who possessed under this claim of right, un- 
til disturbed by the defendants. But, say their counsel, Bourgeat djd not 
acquire any right to the batture by his purchase from Bouligny and Mer- 
cier, and, therefore, could not transfer it, even admitting that the last 
were entitled to it. This is perhaps true ; yet his heirs sold all their 
rights to the plaintiffs, whatever they were ; and they had possessed as 
owners for more than eight years und/sr these sales, previous to the de- 
fendants going on the land. In this action we cannot inquire intoihe va» 

4idity of the plaintiffs' titles to the property. The question is simply one 
of possession. For several years before the defendants went on the pre* 
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B^tes, the plaintiffs occupied them, under notarial acts of sale. Two or 
more small houses had been erected, some fences had been put up, and 
wood had been cut at different placeis. Open and public acts of owner- 
ship were exercised. Shortly afler the defendants took possession, they 
were notified of the claim \of the plaintifis, notwithstanding which they 
.persisted in remaining on the land ; and, more than a year after the in- 
stitution of this suit, endeavored to get a title of it, by the presentation 
of an unapproved and unauthorized plat of survey to the Register of the 
Land Office, and b^r attempting to prove, a settlement on land to whicby. 
at the time, they knew that others set up a claim. 

When, persons wish to obtain a right of pre-emption from the United 
States, they must take care to settle on land belonging to the govern- 
ment, and not on those notoriously pofiisessed by others as owners, under 
an apparent title. It cannot be permitted to any one, under the pretext 
of an intention to acquire a title by purchase iVom the United States, to 
a^ume that the land he fancies, though in the possession of another, ,is 
public, and therefore liable to be entered on at pleasure, and the pos- 
sessor's title subjected to investigation at the instance of a trespasser.-* 
d Rob,, 318.. Code ofPracL, art. 47. 

Judgment affirmed. 



PRESENTMENT— RESIDENCE. 

The holder of a note not payable at any particular place, must pre- 
sent thei same for paf ment, at matutity, at the known place of resi- 
dence of the maker, though it be in a foreign country ; if he means to 
hold the endorser. — Gilmore et als. v. Spies, 1 Barbour's i2., p» 158. 
N. F. (1848.) 



PRINCIPAL AND AGENT. 

The principal is not a competent witness for the agent, in a suit 
ocought by him against an attorney, for the recovery of a debt due the 
principal, which th6 agent had placed in the attorney's hands for col- 
lection ; as the record would be evidence for the principal, of the amount 
recovered, in a suit by him against the SLgenU'-^WaUace et aL v. Feck 
et al., 12 Aldiama R,, p. 768. (1848.) 



PRINCIPAL AND SURETY. 

As between the principal debtor and his surety, the property of the 
former is primarily liablct and should be first resorted to, for the pay- 
ment of the debt. And wheriR the sheriff, with a full knowledge of the 
Ikct, wilfully violates. the principles of equity in this respect, the Cotirt 
of Chancery, upon a bill filed for that purpose, will relieve the surety* 
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if the surety eatinot obtain satisfaction for tbe injury ^y an «ption ,. 

the case against the sheriff — BoagJUon v. The tiarUc of OrHeoM^ 3 Bar* 
hour's Ch. i?.,p. 458. N. Y. (1848.) 

Where the judgment has been rendered against principal and suretyi 
and the principal is insolvent, a Court of Chancery will entertain juris- 
diction of a suit brought by the surety for the pulpose of reaching credilv 
of the principal, and afprq)riating them in payment of the judgmenti 
jftlthough the surety has not paid the mmey.^^McConmeU v. jSco^f €t aZf.^ 
15 OAioiZ.,1?. 401. (1847.) 

Thcs is a case in Chancery, reserved in the county of Morgan. 

The bill is filed by the complainant as surety for the principal delrt^ 
or, against him and others, in whose hands the principal debtor has 
credits. The bill states, that judgment at law has been rendered against 
both principal and surety ; that the principal debtor is insolvent,, aitii 
seeks the appropriation of the credits of the prineipalv in the hands of th» 
debtors, to the satisfaction of the judgment against both htm and the 
complainant, who is his surety. 

The bill makes the judgment creditcf a party mer^y, that he may 
receive the money on his judgment. 

Come gf the defendants have answered, but the judgment creditor 
and the principal debtor ^ not.delend* 

WeUkj for the complainant. In support ef the (K>£^tioii, tli&t Chan- 
cery had jurisdiction in a case like thk, the folltwing authorities wer» 
^oted : Stumf r. Rogers^ 1 Qhio, 533 ; King v, Ba^Mny 2 Johns. CA.^ 
56>1 ; Bees v. Berkngt^ 2 Ves. Ch,y 540 ; Hayes v. Warif 4 Joknts. 
Ch.y 132 ; Wrighi v. Simpson, 6 Ves., 784 ; Mii. Eq. Ph, 148 ; Lord 
Ranehaugh v. Hayes, 1 Fern., 190 ; Ward v. Henry, 6 Cowen, 596 
Neshil V. Smith, 2 Brown^s Ch,, 451^ Williams v. Helme, 1 Dev,, 162 
Tankersky v. Anderson ei ai., 4 Des,, 47 ; Tuyhr v, Heriot, 4 Z)e«., 227 
Bank of Lake Erie v. Western Reserve Bank, 11 Ohio, 449; Hampton 
T. Levy, I MeCord^ 116 ; Gilmore v. Miami Ex. Co,, 2 QMo, 394; FiaU 
V. St, Clair's Heirs, 6 Ohio, 227. 

It was further contended, that the defendants, b^ answering, adnui* 
ted the jurisdiction of the Court over the suJbjeet matter, and that it wa0 
now too late to object that the Court had not, according to the usages of 
a Court of Chancery, the power to grant the relief soughc; in suppoi^ 
of which the following authorities were adduced : Re,es v. Smith, 1 UhiOf 
127 ; Gilmore's History and Practice of Chancery, 219. 
• 

Goddard, for the defendants. 

Woa9, 0. J.-^Tbe quesdon raised by tba cduns^ is, whetb«r a 
Court of Eqtiity will entertain jurisdiction in a jilise like this I It ]& 
inaifi^ed, in argument; that the complainant is without remedy is aojr 
form, until the actual advance of the money due fiom hi» prinoipftl. MIL 
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law, the position is doubtless correct. An action to recover for niDney . 
paid for another, does not lie, unless payment is made and proved on the 
trial, nor can the principal debtor be made liable at law for subjecting 
his surety to the peril of paying this debt, until the injury actually ac- 
crues by payment. This is al) very true ; but there is, nevertheless, a 
great variety of circumstances, where equity steps in, for .he reason that 
the law affords no adequate redress, and prevents impending or threat- 
ened injury. 

. The surety, honvever, occupies ground peculiar to his own relation, 
and is favored in both legal and equitable tribunals. Numerous cases 
are cited by counsel, where principles analogous to those sought to be 
applied here, have been recognized in equity ; and we think the com- 
plainant is within the authority of such adjudications* Indeed, in 1 
Ohio, 533, the precise question now raised received the^eanction of this 
Ck>urt, and in our view, the auth6rity of that case should not be shaken. 
What are the obligations of the principal debtor to bij surety? 
Certainly to save him harmless from every injury which may result 
from such relation ; and a promise is implied to this efifect, a4 valid as 
if made in express terms, between the parties. 5 Cowen^ 596. There 
is no adequate remedy at law, when the principal debtor is insolvent, 
by which his effects and credits in the hands of others csui be made to 
be applied for the benefit of the surety. Certainly not, as we have al- 
ready said, without the surety first pays the debt. And such payment 
may be attended with great inconvenience and severe sacrifices of pro- 
perty ; burdens which surely ought not to be imposed, if they can, with 
propriety and justice, be avoided. In 6 Vesey,lZi^ it is said, <Uhat 
equity will compel the principal to "pay the debt, afler due^ at the in- 
stance of the surety." In .4 Be/., 47, "that it would be hard on 
sureties, if they were compelled to wait until judgment ageunst them, 
or they had paid the debt, before they could have recourse to their prin- 
cipal, who might waste his effects . before their eyes." Other cases 
might be cited to the same import. 

If, then, the principal debtor may be forced to pay the debt at the 
instance of the surety, it would seem to follow, that the property, credits 
or effects of such principal may be followed into the hands of others. 
It must not be understood that the judgment creditor can be delayed in 
his remedy against the surety. He has his judgment, and may take out 
his execution at pleasure ; but if he has not collected his money of the 
surety, and the surety has made it out of the property or credits of the 
principal, equity will decree its application in discharge of the creditor'^ 
juflgment against the surety, 

LecTtefor camplamani. 



PRIOR JUDGMENT. 

Although a party has a right, as et general rule, to 2)ring a ^ suit 
upon a prior judgment, still the Supreme Coi^^rt has 9uch ft control ovef 
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- it^ own proc6fi« ttaii It ought not to permit it to be perVeited or usea for 
any improper purposed. 

Where a person who has recovered a judgment, brings successive 
suits thereon, m different courts, without issuing any execution^ and he 
admits that such' suits were brought for the purpose of coercing payment 
of his debt by accumulating oosts, the Court in which the last suit is 
brought will grant a perpetual stay of proceedings in all the suits in 
that Court except the first. 

A plaiiitiff will not be allowed to make use of the costs in the suit 
by way of penalty, in order to compel the defendant to pay his debt. — 
Keeler v. King, 1 Barbour's R., p. 390. N. Y. (1848.) 

PRlS0NEiIU-C6NFESSI0N OF. 

When, after due warning of all the consequences, and sufficient time 
allowed for mature reflection, a prisoner makes a confession of his guilt 
to a private person, having no control over the prisoner or th^ prosecu- 
tion, although he inay have influence and ability to aid him, such con^ 
fession is properly allowed as evidence for the jury. — The State y. Kirby^ 
1 Strobharl's R., p. 155. S. C. (1847.) 



PROCHEIN AMI. 

A trial of right of property may be prosecuted in tlie name of an 
infant, by ^prochein ami, who may execute the bond, and if necessary 
make the affidavit required by the stainie.''^Strode el als. v. Clarke, li 
Alabama R., p. 691^ (1848.) 



PROMISE. 

• 

A promise to pay a stun of money for the delivery of a valuable 
paper, to wKioli the person in possession has no claim,' but which belongs 
to another, cannot be enforced. Nor will it vary the case, tHat the note 
which was given for the production of the paper, was made payable to 
a third peraou.— JU|bC?a&J v. Price, 12 Alabamd ii., p, 753. (1848.) 



PROMISSORY NOtE. 

In an action upon a promissory note, made payable at a place cer- 
tain and on demand after a.«pe«)£ed'tiine»:Bo awerment or proof of a de. 
mand on the part of the piaintlfT fs necessary to entitle him to maintain 
lu3 suit. — Qamfnon^ y. E»erett^ 2^ Maine R,, p.. 66. (1847.). 

(WnitiiAN, C. J., cited Mdkinley v, Whipplk, 2l' Nlaine, 98; Car^ ^ 
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Jey V. trance, Ti Mass., Z^[ 6acon vV DpiryU Paitf., lH i Walcoi v. 
tail Sanivoord, 17 Johns., 248 ; HuxUm v. Bis%6p, 3 Winif., 13.)' 

A 'promissory note canhot be giveti in evfdence withbut prbo 6t its 
execution, unffess specially declared upon. — Somtrs V. Jlarris, 16 Ohib 
a., p. 262. (1848.) . • 

(Hitchcock, J., cited PutnanCs ExW v. Clark, Wnght, 695 ; Hdm^ 
icon V. Fheips, Wright, 689 ; Harris v. Clarke et ah, 10 Ohio, 6.) 

When the maker of a promissory note die^ before it becomes pay- 
able, the endorsee should make inquiry for his personal representative, 
if there be one, and present the note, on its maturity^ to him ibr pay- 
ment. 

^ If it should be made to appear, that the endorser knew that the note 
t would not be paid on presentment, and that the ihaker had deceased 
and his estate was insolvent, such knowledge would not relieve the hold- ' 
erTrom his obligation to make presenlnient arid give due tiotice of its' 
dishonor. — Gower w: Moore, 25 Maine K, p. It. (1847.) 

(Shkpley, J., cited Nicholson v. Gotahit, 2 H. BL, 609 ; Clegg v. 
CoiUm, 2 B. f P., 239 ; Fridea'ux V. Collier, 2 Starkie, 57.) 



PROTEST— NOTICfi DP. 

Wh^re the holder of a protested note ^nd the party entitled to j^ 
tice reside in the same town or city, notice' should be given to the pany 
entitled to it, either verbally or in writing, or a written notice must be 
left at his dwelling-house or place of businesk. 

The terra " holder," includes the bank at which the note is payable, 
and the notary who may hold the iipte as the agent of the owner for the 
purpose of making demand and protest. — BowUng v. Harrison, 6 How* 
urd's U, S. U., p. 248. (1848.) 

The holder of a promissory note on which there are several endors- 
ers, is only bound to give notice orprotest to the one whom he intends to 
*hold liable. If the endorser so notified wishes to secure his recourse 
against the others, he must give notice himself, where it h^s tiot been 
done by the holder. 

Where in an action against the endorser of a note the holder relies 
on a promise to pay, made after the endorser had been discharged by 
the laq/ies of the holder, it is incumbent on him to show that the promise 
was made by the endorser with full knowledge that he had been so dis* 
charged. But an actual payment furnishes a presumption of indebted- 
ness ; and where an endorser seeks to reeover back the amount of a 
note on the ground that it was paid by him in ignorance of the fact that 
he had been discharged, he must show that he was so discharged. 



912^ RAILWAY COMPANY, ETC. 

. One who alleges error .as ^ the basis of his action must show it^ or 
show, at least, that the evidence of it is exclusively in the power of his 
adversary. 

As a general rule, he who affirms must prove ; but as there are 
many negative proposition which it would be impossible^to prove di- 
rectly, the burden of proof, in such « cases, is t}\rown on the opposite 
party. — The Union Bank of La, v. Hyde, et als*, 7 Robinson^s La. i2.,.p* 
418. (J847.) 



PUBLIC WORSHIP. 

A disturbance of a single member of a congregation engaged in re- 
ligious worship, is an indictable offence within the statute of 180 1> 
Ch. 35. 

The Act of 1801, provides that "if any person shall interrupt a 
Gongregatipn assembled ibr the purpose of worshipping the Deity, sucb 
person shall be dealt with as a rioter at common law." — Cockreham v. 
The SiaU, 7 Humphrey's R., p. 11. Tenn. (1847.) 



PURCHASER. 

A purchaser of real estate, pendente lite, will be bound by the decree, 
Green et aJs. v. WhOe, 7 Blackford's i2., p. 242. Ind. (1847.) 



• RAILWAY COMPANY. 

The plaintiff, who was a shareholder in a projected railway conw 
pany, but who had refused to pay J&IOQ, a sum fixed by the executive 
committee as his sh&re of the expenses, incurred, filed his bill to restrain 
a creditor of the company from prosecuting an action at law against 
him to recover a debt, in the bill stated to have been assigned to the 
committee, in order that they might use it as a means of compelling 
payment of the j&lOO, and also to restrain the ex^^cutive committee of 
the company from commencing any action against him or parting with 
the deposits in their hands, except in payment of the liabilities of the 
company ; and praying that accounts might be tdken of the assets and 
liabilities, plaintiff offering to pay what might properly be found due by 
him. 

The managing committee (all of whom, together with the creditor, 
were defendants) demurred for want of equfty, and for want of parties : 
Held, that although a* plaintiff may have a good defence to an action at 
law, he is not on that account precluded from proceeding in equity to 
restrain the action. 

That the defeniianfs must distribute the assets in their hands in dis* 
charge of the liabilities of th^ compai;/, and were not justified in attempt- 
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ing to extort by means of an action an arbitrary sum, whioh the dU 
rectors had fixed as plaintiff's share of the expenses. Demurrer over* 
ruled. — Femihough v. Leader el cUs., 4 RaUtoay Cases ^R.^ p. 873. Eng'm 
(X848.) 



RECEIVER. 

-A receiver, upon the passing of his accounts, is not entitled to an 
allowance out of a fund in his hands as receiver, fbr counsel fees which 
he has paid on an unsuccessful defence to a suit brought against him by 
thd owner of such fund ; nor for the expense of an unsuccessful ap» 
peal brought by him from the decree in such suit. — Tke UUca Insurance 
Company v. Ljfnch, 2 Barbour's Ch. B., p. 673. N. V. (1848.) * 



RECOGNIZANCE. 

It is essential to a recognizance* for the appearance of the tonusor 
to answer to charges against him, (hat it show the cause of taking it. 

A recognizance must stand or fall by itself; and if not good on its 
face by failing to specify the offence for which the accused is arrested 
and bound to appear and answer, parol evidence is inadmissible to sup- 
ply the defect. — Nicholson t. The State of Geof^i 2 Kelly's R,, p. 
863. Ga. (1847.) 



RECORD. 

The caption of a record must show the Court was held at the plac» 
required by law.-— ^Bo^, a slave v. The State, 7 Humphreys' R., p. 129 
Ifein. (1847.) 



RENT. 

A note given for rent of a store-house is described in -the plaintiff's 
writ as given for rent, omitting th# words of store-house. Held, not to 
be a fatal variance under our statute. 

In cases of express contracts to pay rent, the destruction of the 
premises by fire, or Violence, or any casualty whatever, is not a good 
defence to an action to recover the rent, unless there is also an express 
stipulation to that effect. Nor will a Court of Equity relieve against 
such contracts under such circumstances.— TTihtte et al. v. Molyneux, 3 
KeUy's R.,p. 124. Ga. (1847.) 
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In replevin a plea that the goods and chattels in the declaratiqfn _ , 
tioned were not the property of the plaintiff, without showing wliose they 
were, is bad. It should have averred that they were the property of 
the defendants or of some third peidon,^ paining him, and not the pro* 
perty of the plaintiff. — AnsUce v. Hohnes, 3 Demo's R^tp. 244. N. Y, 
<1848.) 

(Bronson, G« hy eited WiU/if^n t. NorUmi 1 Pimt.» 249 ; WU^m 
n. Nor^ 2 Xen., 92 ; Buicher v. Potted, Carth.^ 243 ; 1 i%m«/400 ; } 
SMlk.y 94, S. G., ; Harrison y. McInto$hy I Johm.^ tm& ; B<^s r. Arr 
nold, UWqnd^ 30 ; 8 Went. PJ., 16, 17 ; 2 I£L ^.« SSi8 ; a C4^ 
PL, 1044, Ed. of '37 ; Bull. N. P., 54 ; Presgrave v. Saunder*, 1 
iSaZfcl, 5, 5. C. ; 6 Mod., 81 ; 2 Ld. Raym., 084, S^. C.) 



RESCISSION OF CONTRACT. 

a 

b is no ground for the rescissioQ of a extract kr the. «i1q of l^ful^ 
that one who sold the land as agent, had no ai^thority to acftj if the prin* 
omal ratifies his act, and is able and willing to mahe title.— -4/<to'<f<Mi>Y* 
Bams ei ci., 12 Alabama R,, p. 580. (1848.) 

RIPRARIAN RIGHTS. 

Where the streets of a town bordering on navigable water, are dedi- 
cated to the use of the town and public, if there is no limitation, tho 
dedication will extend across the shore to low wnter. maricy iia thei $hore 
may be reclaimed^ or filled up by accretion, aud become! part of tk^ 
town. — Doe ex dem. Kennedy's Ex'rs v. Jonesy 11 Alahanvk R*jf^ 99* 
(1847.) , 

ROBBERY. 

To constitute robbery, it is not necessary that the person robbed 
Must have been first in fear of his j^rson or property ; if the good^ ^ 
taken either by violence or by putting the owner in fear^ it is suiS<tf^ 
to render the felonious taking a robbery .^-^-ikfcltotts/ ▼• Tk$ Siatfit B 
Smedes ^ Marshall's R., p. 401. Miss. (1847.) 



ROBBERY AND REWARD. 

The defendant, who had been robbed of jewelry, published ah ad- 
▼ertisement, headed ^^'£30 Reward," describing the articles stolen, and 
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eancluding thus:—" The above sum will be paid by the adjutant of the 
4ist Regiment, an recwjieni 9f,il^% propertyf^a^id fonvicUon of (he offender^ 
or in proportion to the amount recovered.'' 

A.^ a SQldieiTi on the lOth.of Jicne,. informed his serseant that B. had 
admitted to him that he was the party who had' committed l£e rob1>eiy, 
and the sergeant gave information at the police-station. On the 14th the 
plaintif!^ a police-constable, learning from one C. that B. was to be met 
with at a certain place, went there and apprehended him. The plain- 
tiff, by his activity and perseverance, afterwards succeeded in tracing' 
and^recoverinff nearly the whole of the property^ and in procurmg evi- 
dence to convict B. i-^Heldf that the plaintiff was not, but that A. was, 
the party entitled to the reward. — Thatcher v. England^ 8' Common 
jSencA i^.> p. 254. Eng. (1848.) 



sale: 

A party who upon the sale of goods receives ih>m the purchaser a 
jM^missory note made by a third person in payment, and afterwards sues 
the purchaser for goods sold, on account of fraudulent representations 
made by him as to the solvency of the maker, by which he was in- 
duced to receive the note, must, in order to recover, show that he return- 
ed or tendered the note to the defendant before ^snit brought. If he have 
recovered judgment against the maker he. must tender an assignment of 
iX.— Baker y.KobUm, 2 Bemo's jB., p. 136. IS. Y. (1847.) 

(Beardslet, J.| cited Massgn v. Bovet, 1 Deniv, 69 ; Pierce v. Drake, 
15 Jfohns,, 475.) 

» 

An absolute sale of personal property^ where the possession remains 
with the vendor, is void as to creditors and purchasers, though authorized 
by the terms of the bill of sale. — Rhines v. Phdps et al., 3 Gifman's R.^ 
p. 465. nis. (1847.) 

(Purple, J., cited Thornton v. Davenport, 1 Scam,, 296.) 

A sale is not divested of the characteristics of a *' Sheriff's sale," be- 
cause the plaintiff and defendant, in execution, direct the Sheriff to sell 
on a credit ; and a purchaser^ at such sale, wttM a knowledge oi the 
fact, must abide the rule ' of caveat emptor. -^Kilgore v. Peden et aL, 1 
StrobharVs 12., p. 18. S. C. (1847.) 

Where the State sells a privilege, it cannot complain of the neces- 
sary consequences of its exercise. — T^mdnwus'^, Witttams, 7 Jhmphreyf^ . 
J5.,p. 80. Tenn. (1947.) , 
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SALE--FRAUDULENT. 

' If a creditor purchnse property of |^is debtor in satisfaction of his own 
debt, and the debts of other fovored creditors, and buy a. large surplua 
over, to the exclusion of a particular creditor, whose suit is pending, it is 
a badge of fraud. 

The possession of property, real or personal, remaining w*th the 
vendor after an absolute deed of conveyance, is an evidence of fraud. 

A creditor, or third person, may pay a full and fair price to an in- 
solvent debtor for property ; still, if the purcKase is made to delay or de- 
fraud creditors of their rights, it is void as to them. ' 

The declaration and other original papers of file in the clerk's office, 
may be used in evidence, in the same Court to which they belong. 

An application for a new trial will not be granted on the ground 
that the verdict is contrary to evidence, provided there was testimony 
enough to warrant the finding, and the Court was satisfied, that justice 
had been done. Neither will the motion be sustained for the reason, that 
the verdict was contrary to the charge of the presiding judge if the 
charge itself was erroneous. — Peck v. Land, 2 Kelly^s R.fp. !• Go. 
(1847.) 



SALE--RESERVATION. 

Where the owner of ground, in dividing into lots* for sale, reserves a 
part for a public alley, and subsequently sells the lots with reference to a 
plan on which the alley is described, and as frontinfg on the alley, the 
ground set apart for the alley must be considered as dedicated to public 
use ; &nd the purchasers of the lots have a right to insist upon its being 
kept open for the purposes for which it was* thus dedicated.— itfc Don- 
ough V. Calloway et als.y 8 Robinson^s La. R., p. 92. , (1847.) ' 



SCIRE FACIAS. 

A scire facias was served two da3rs after the return day. * Held, that 
it amounted to nothing, the writ having lost its validity. — Hitchcock y. 
Haighi, 2 Gilman's R., p. Q03. Ills. (1847.) 



SEAL. 

Many obligors may adopt one seal or one scroll ; and the question 
as to whether the instrument is a sealed or unsealed instrument, is one 
of iptention, and the onus lies on the plaintiff to prove that the party 
adopted the seal or scroll.— £&/£» et als. v. Pond, 7 Humphrey's R.^ p. 
S22. Tenn. (1847.) 
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SET-OPF. 



Upon a suit by husband and wife, on a note given to them jointly, for 
a debt created Vfith the defendants, by the dealing of the wife with the 
consent of the husband, the defendants may set oif an account, not in- 
cluded in the note, created in the same course of dealing. — Vase et al. t. 
Byrne, 12 Alabama R., p: L15. (1848.) 

The maker of a promissory note, in an aoUon by the endorsee who 
received it afler due, cannot set off a demand against the payee, unless 
such demand is connected with, or grew out of, the original transaction 
for which the note was given, or attaches to the note itself; he cannot set 
off a demand arising out of collateral matters. 

To authorize a defendant to set off a demand under the 24tb section 
of the- Judiciary Act of 1799, such demand must be against the plaintiff 
in the action. — TinsUy v. BeaU, 2 Kelly^s R., f, 134. Ga. (1847.) 

* • 

It is impossible, at law, to set off unliquidated damages against a fixed 

inoney demand ; therefore, to an action on a note for a fixed sum, an off- 
set cannot be made of the value of a slave of the defendant, alleged to 
have been converted by the payee of the note to his use. — ^hituJcer el 
oZ. V. RoUnsm, 8 Smedes <Jr MarshalVs R., p. 349. Miss. (1847.) '^ 

In error from the Circuit Court of Monroe county ; Hon. FrancU itf. 
Rogers, Judge. 

James H. Robinson sued William L. Whittaker and George Hardy, 
as makers, and John Smith, ds payee and endorser of a note ; Whittaker 
and Hardy ples^d payment, and filed with the plea this account of ofiset : 
" John Smith to Abner Prewett, for the use of Williani L. Whittaker, 
Dr., for one negro man, Jerry, aged about twenty-eight years, convert - 
tJ to your use." • 

It is not deemed necessary to notice the testimony on th^ part of the 
defendant ; the jury found for the plaintiff the full amount of the noto 
sueiA for, and interest, and the defendant sued out this writ of error* 

Davisy for plaintiffs in error. ^ " ' 

1. £Jan an open account he transferred by delivery, or endorsement, 
80 as to make it the subject of set>off ? The case of Glass v. Mossy 1 
How, J 519, is believed to be conclusive upon this point. 

2. It was assumed below, and may again be repeated, that, admit- 
ting Smith took the boy Jerry, it weui a trespass for which case was the 
remedy, and that assumpsit would not lie. The doctrine that you may 
waive the tort, afid rely upon the implied assumpsit, is too well under- 
stood to admit of discussion at this* day. — Chit, on Cont,, 18, and notes 1 
and 20. 

Lindsay and Copp, for defendant in error. 

1. In Elkey et al. v. Stone, & S. ^ M., 21, the Cottn ?ay, ** where 
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the facts of the case are fairly left to the cpnsideratum of the jury, the 
verdict will not be disturbed, guiles* jbl g^st preponderance of testimon jr 
appears against it." 

Whether it was right or -^ot to ieave die facts <>f tius ca$ie to the 
jury, we shall presently inquire ; but that they were Uh fully, ^^^ in 
the ^nse of the Court, fairly, to the jury, the record discloses. 

.2. The Court, in Glass v. Moss, I How., 519, say, that it is laot ne- 
cessary that an assignment should appear oi^ a promissory note, to enable 
the holder to tender it in offset. The Court use this language : '' The 
possession of a promissory note, is prima Jade evidence of ownership, and 
I tiEtke the rule to be equally applicable, whether it has been ^ansfened 
• by endorsement or delivery. The instrument introduced as an offset, is 
clearly a promissory note, and being transferred by delivery, Lehiuel 
C. Glass acquired the beneficial interest in it, and had a Iright of aetion. 
That aii action on the instrument must have been brought in the name 
of io^ Glass, for his use, cannot alter the case." 

The Court here put it expressly, as we think, upon the grotmil that 
the property in the note was legally vested, in the holder. 

Does the same principle apply to as open account ? We have never 
«eea such an authority in any reported case, and do not think it can be 
drawn from this case o^Criass v. Moss, or any statute of the state. 

3. ThQ set-off is not allowable fbr another reason. This account Is 
for unliquidated damages, and it is a settled principle that unliquidated 
damages cannot be set off either in law or equity, against a legal demand. 
— WeAtffer ▼. Couch, 6 Rand., 519 ; Murray v. Tolcmd, 3 Jphns, Ch,, 
575 ; HowUty, Strickhmd^ Cowp., bl ; Bank v. Howard, 12 Mass,, 395 ; 
■0€odwin V. Cunningham, 12 Mass., 193; Braynard v. Fisher, 6 Pick., 
^5. And demand must be ascertained, and not a trespass or tort. — €riJ}bs 
V. MitcheU^ 2 Bay^s S. C. JR., 120 ; Adams v. Manning, 17 Mass., 178'; 
Edwards v. Davis, 1 Halst., 394 ; Weigall v. Waters, 6 T- R-y 488. 
And it must be a legal and not an equitable demand; — Wake v. Tinkler, 
16 East, 36. 

4* One of two defendants cannot set off a debt due to him alone^from 
Ifee plaintiffs. — Walker v. Leighton, 11 ilfa^^.,140 ; Porter y, Heckervite, 
4 Rand., 359 ; Kinnerly v. Hossack. 2 Taunt., 170. *^ 

This account is assigned to Hardy alone. 

Mr. Justice Thachee delivered the opinion of the Court. * 
This was an action of assumpsit upon a promis§ory note, on wli^ 
Whittaker and Hardy were makers, and Smith endorser. Whittaker and 
Hardy, the plaintiffs in error, pleaded payment, and filed as a set-off, a 
claim assigned by oiie Prewitt to Whittaker against Smith for damagesi 
in consequenqe of Smithes alleged conversion of a (jlave belonging fp 
Prewitt. The jury found in full for4he plaintiff below, upon which de- 
fendants there claimed a new trial, and upon its refusal bring the caus9 
here. 

Without referring to other reasons, it is enoligfa tO say that this wa» 
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m a|$ainpt^> setoff unliquidated daou^es against a fixed monej dem^fiiJy 
VbiGh lis yfeiLl fle(t^ to b^ impmible at la^vir. 

Judgment affi^rvud^ 



SHERIFF. 

A perspn deputed to serve a writ has all the powers which may 
be exercised by a s&eriff in executing any process, except that he in 
i|ot to bq recognized qf obeyed as a sheriff, or known officer, but mufi^ 
show his. authority, and make known his business, if required by the 
party ^ho is to ohey the same. 

If thtj goods of the debtor are secreted in the store or warehouse 
of a third person^.the sbei'ifi*will be justified in breaking, open the outes 
dopr for the purppse of taking them by due process of law, if admitf 
tunpe i^ refused to himi after he ha& demanded it from the proper perscmj 
^d he fnay do this in the night, as well as day. 

Ajnd if i^dmiU&Qee is demanded by the sheriflfof the person having the 
Itey of the warehouse, it is sufficient ; and the sheriff is not bound to 
make inquiry. as to the manner, in which such person came in posses- 
•ion of the key« 

If a warehouseman receive goods, and the bailor has no title to the 
gpodd, afid they are taken from the custody of the warehouseman by 
authority of the law^ as the property of a third person, the warehouse- 
man may show this in defence of an action brought against him by the 
bailor for the goods. 

This wa& an action of trespass, for breaking and entering the plain- 
tiff's warehouse and taking from thence certsdn goqds. . The defendant^ 
pleaded thatt they took the goods, by virtue of legal process, as the pro*, 
perty of anhird person, and that they broke into the warehouse for 
the reason that they were refused admittance upon demand. 'The^ 
plaintiffs replied that the goods were the property of A., and not of the 
debtor, as whose they were taken, and that they had received the goods. 
to keep, for A. The defendants rejoined in estoppel, that A. had brought 
an action of tr^pass agttinst them for taking and carrying away the 
same goods, and that issue had been joined in that action upon the ques- 
tion of A.'s title to the goods, and that judgment had been rendered 
thereon in favor of the defendants. And it was held, on demurrer to 
this rejpinder, that the matter was well pleaded as an estoppel, and that 
the defendants were entitled to judgment. — Burton et al. v. Wilkinson e% 
qi., 18 Vemmi R,, p. 186. (1847.) 

Trespass quare clausum fregit. It was alleged, in the declaration! 
that th^ defendants*", on the 17th day of October, 1842, l&roke open the * 
4oor of the plaintiff's warehouse, apd took and carried away from thence 
^ quantity of butter, belonging to the plaintifTs. The defendants plead- 
ed that ope Curtis had sued out a writ of att,achment against one Roya^ 
Oujttesc, and that the dofend4ivt Wilkinson was specially, authpriaed tq 



make service of the writ, and that the t)iftter in question was the property 
of Cutter, and was stored in the plaintiffs' warehouse, and that Wilkin- 
son demanded the key of the warehouse of Hubbard B. Bogue and J. H. 
Walker, in whose possession the key was, or that they should permit 
Wilkinson' to enter the warehouse and attach the butter, and that, upon 
their refusing to do so, Wilkinson, as authorized officer, and the defend- 
ant Nutting, as his servant, broke open the door of the warehouse and 
took the butter ; and the defendants alleged, that thi^ wus the supposed 
trespass complained of in the declaration. The plaintiffs replied, that 
previous to the attachment by Wilkinson the butter had been sold by Cut- 
ter to Joel Houghton, and that notice of the sale had been duly given to 
them by Houghton, and that they had undertaken and promised to keep 
the butter for Houghton, and to deliver it to him on demand, and that 
the defendant, in the night time, broke and entered the plaintiffs' ware- 
house and carried away the butter. The defendants rejoined, as an es- 
ioppel to the plaintiffs' relying upon the facts set forth in the I'eplication, 
that Houghton, subsequent to the attachment, had .brought an' action of 
trespass against the defendants for takiitg and carrying away the butter, 
ftnd that issue had been joined to the Court, in that suit, upon the quea 
tion as to the title of Houghton to the butter, and that the 'Court render- 
ed judgment, upon that issue, ia favor of the defendants. To this re- 
joinder the plaintiffs demurred. 

The County Court — Royce, J., presiding — adjudged the rejoinder 
sufficient; to which decision the plaintiffs excepted. 

BeardsUy^ for plaintiffs, 

1. The plaintiffs are not estopped by the judgment set up in the re- 
joinder. In order to- mak? that judgment conclusive upon them, they 
must have occupied such a position, as would have rendered the judg* 
ment conclusive in their favor, in a suit brought against them by Hough- 
ton for not safely keeping the property. The plaintiff, by their under- 
taking to keep the property for Houghton, admitted his title, and are 
estopped from denying it in a suit brought . against them by Houghton. 
If so, the judgment specified in the rejoinder could not be made available 
for them' to defeat such action. — Gosling y. Birrde, 20 Er^. Com. Law, 
153 ; 3 StepJiens' N. P., 777 ; 2 Camjp.y 243, 344 ; '26 Eng. Com. Laio 
118; 9 Eng. Com, Law, 17(K 

2. The plaintiffs, as warehousemen, had a lien upon the property for 
:8torage, and were entitled to retain possession of it, until that lien was 
Satisfied. — Donnelly v. Crowther, 22 Eng. Com. Lato^ 416. 

3. An officer is not justified in breaking the door of a warehouse, 
except at a reasonable hour, and not in the night season. 

SniaUeyf Adams ^ Hoyt and Hunt Sr Nutting, for defendants. ' 
1. The plea in bar discloses a perfect justification of the trespass 
alleged in the declaration. Although a man's dwelling house is his 
castle, for defence and repose, yet it is not dear that he can therein de- 
fend the person or goods of another. — Wats, on Sheriff, 43^8, 59 ; 4 Bae. 



SHEHIFV. 



221, 



Ab, Sherif, N.S; A Com. Dig, Execudony 65 ; 2 Aik., 416. It is a per. 
SOD&I privilege, annexed to the house for the protection of a man and his 
family, and hs^ always been construed strictly. Lee v. Gansel, Cowp,^ 
I ; Lloyd v. SandiJunds, 4 Eng, Com, Law, 92. It has never been ex-, 
tended to any other building, detachedtfrom a dwelling house. 3 J5. 4* 
P., 226. On the contrary^ it has always been held, that an officer, to 
serve process, might break open a store, warehouse, or barn, as well as 
the inner door of a dwelling house, trunks, &c., even withoat request ta 
the owner to open.— ^ Wats, on Sheriffs^ 43, 59 ; Haggerty et al, v. Wilher 
et al, 16 Johns., 287; 4 Bac, Ah, Sheriff, N. 3; Pe/ersd., 397, 596 in 
notes. The defendant Wilkinson, being duly authorized, had all the 
powers of a sheriff. — Rkv. St., 172, sec. 23. . ' ' 

2. The judgment in the suit in favor of Houghton against the defend- 
ants is conclusive against Houghton as to the right of property in the 

^ butter in question. 1 Phil. Ev., 321; Outram v. Moretoood, 3 East, 
354 ; Church v. Leavenworth, 4 Day, 274 ; Canaan v. Greenwoods 
Tump, Qo., 1 Conn,, 1 ; Hmoard v. Mitchell, 14 JWiow^., 241 ; .fackson 
V. Stone, 13 Johns., 447; Dewey v. Osborne, 4 Cow., 329; Young v. 
Black, 2 U. S, Cond. R., 2S ;*Crandall v. Gallup, 12 Conn., 365; t 
Stark. Ev., 193 ; Wright v. Butler, 6 Wend., 284 ; Viles et al. v. 
Moulion, 13 Vt., 510. The plaintiffs in* their replication, set up no in- 
dependent right or title, to the. property in question, but identify them- 
selves with Houghton's title, and make claim under him as his agent^^ 
and bailees. Whatever, therefore, is evidence against the one, is evidence 
against the other. The recovery, being conclusive on Houghton's title, . 
is equally binding and conclusive on the plaintiffs' claim, resting on thai 
title. — 1 Thil. Ev., 324 ; Adams v. Barnes, 17 Mass., 365 ; Hutton y. 
Barber, 2 Wash. C. C. R., 64 ; Wood v. Jackson, 8 Wend., 9 ; Belts 
V. Starr, 5 Conn., 550 ; Dennison v. Hyde et al,, 6 Conn., 508 ; Lady 
Dartmouth v. Roberts, 16 East, 334 ; Noy*s Maxitns,4, 18 ; Greenl. Ev,^ 
220-222, 562, 563, 573, 574 ; Kinnersby v. Orpe, Dough, 56. 

3. The recovery in the suit in favor of Houghton against the defend- 
ants, being conclusive as to the title to the property, is properly pleaded 
by the defendants by way of estoppel to the title attempted lO be set up- 
by the plaintiffs in Hough ton. ^ — Noy^s Maxima, 4, 13 ; 4 C(ym. Dig, Es-^ 
loppel B, 

The qpinion of the Court was delivered by ' 

Williams, C. J. — But two questions have presented. themselves i9 
the consideration of the Court in this case. 1. As to the power of a perr 
son, specially deputized to serve a writ, in relation to the breaking of 
doors. 2. As to thfe claim set up by the plaintiffs under the title of 
Houghton. 

A person deputed to serve a writ, as wns the defendant Wilkinsoii; 

has all the powers, which may be exercised by a sheriff in serving oi 

executing any process, except that he is not to be recognized or obeye4 

as a sheriff, or known officer, but must' show his authority, arid make 

, known his business^^ ii required by the party who is to obey the same* 
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In this* particular he represents a ispeclal bdiUff, rsftlier than a known 
officer. To make a» attachment, or to levy an executioti on goods, thd 
sheriff cannot break open the outer door of the debtor's dwelling house. 
It is otherwise, if the goods of a stranger are secreted in the dwelling 
house. A barn, or out-house, adjoining to and parcel of the house, ot 
within the curtilage, may be broken open to "make such levy ; but a Re- 
quest must first be made for admittance. A barn in the tield may be 
opened without request. Penton v. Broum^ 1 Keh, 6913 ; 19 Fm., 432^ 
Haggeriy v. Wilher^ 16 Johns., 287. There is nothing to prevent a 
sheriff from serving an execution in the night, as ^vell a^ in the day-time. 
Wilkinson was. therefore justified in breaking into the warehouse in ques- 
tion, to serve an attachment on the goods of any person therein ; — but he 
must first demand admittance. 

In this case it is stated, that he did demand admittance of the persons 
who had the key ; but it i& objected, that the plea does not slate but that 
the persons who had the key were wrongfully in possesision. We think 
this was not ne(:;essary. If he demanded admittance of those who had 
the custody and care of the key, and wfeo could have let him in without 
coitipelling him to resort to force, it was all thiat was necessary ; and he 
was not bound to inquire how, or in what way, they became possessed 
of the same. A demand of the plaintiffs for admittance could have been 
of no use, as they could not have unlocked the door, while Bogue and 
Walker had tliie key. If |there has been any collusion between the de- 
fendants and Bogue and Walker, which would have made the defend- 
^nts liable, it should have appeared in the replication. A sheriff would 
have been justified in breaking open the warehouse of the plaintiffs to do 
execution on the goods. of Cutter, having first demanded admittance of the 
person^ who had the key. 

The next inquiry is, whether the plaintiffs, having uhdertiBJien to keep 
the butter for Houghton, are bound to keep it for him at alt events, and 
are estopped from setting up against him the proceedings had in the suit 
in favor of Houghton against the defendants, in which the decision was 
against Houghton's claim. It is undoubtedly true, that, when a wharfing- 
er receives goods, or acknowledges the title of another, and agrees to 
receive or ke^p goods for such persons, he cannot dispute the title, in ail 
action brought j)y such person against him. The cases of GosUn v. Bir- 
nie, 7 Bing., 339; 20 Eng.^Com, Law, 15^3 ; Holl v. Griffin, 10 Bing.y 
246; 26 Eng, Com, Law, 118; Harmon v. Anderson, 2 Camp,, 243; 
and Stonard V. liunkin et dl., 2 Camp., 344 ; establish this point. The 
wharfinger is the agent of the person, of whom he receives t1ie goods, 
and cannot dispute the title of his principal, in ah action brought by the 
principal against him^ But this cannot protect the goods thus received, 
from an execution against the person thus depositing them ^ and if they 
are taken from the wharfinger, or warehouseman, by lawful prdcesisi the 
Ivharfinger, or warehouseman, can protect himself, in a suit brought 
against him by the owner. If^the person, from whom the* wharfinger, of 
warehouseman, receives the goods, claims the sartte by a title illegal, so 
that he cannot, lawfully hold themi and they are taken by authority of the 
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law out of the custody and cai*e of the wharfinger, the lallef may show 
this in excuse for nof delivering them. 

The plaintifis in this case, set up a title th tHe property in Houghton { 
but if Houghton hinnself has set up the same title against these defend- 
ants, and it has been decided against him, he would be estopped thereafter 
from claiming the same goods under the same title. We cannot there- 
fore doubt, that if a suit were now iilstituted by Houghton against the 
plaijuifis, founded on their recognition of his title, it would be competent 
for tnem to defend against such suit, by showing that the butter was taken 
from their possession by process of law against Cutter, and thai Hough- 
ton has instituted a suit against the officer serving the process, and that 
his Me has been found defective and th& officer serving such process 
justified in taking the property. The liability of4he plaintifis to Hough- 
ton for the butler, did not protect it against the creditors of Cutter, if 
Houghton's title has been found and adjudged to be invalid, as against 
such creditors. The rejoinder, therefore, fully answered the replication. 

The judgfnera of the County Court is therefore affirmed* 

Where the old SherifF fails to deliver' to his successor an execution 
placed in his hands during his term of office, aiid receives money there- 
on^fourteen days afler the appointment and qualification of the new Sberiif, 
his' securities are not liable in an action on the bond, to account to the 
defendant for said money, notwithstanding he has been compelled to pay 
it a second time to the plaintifif. — McDonald v.. Bradshaw, 2 Kelly^s R., 
p. 248. Ga. (1847.)' 

A person specially deputed under the hand and seal of the sheriflf of 
the county, is an ofiicerde yhc/o. 

The validity of the act of an of&cetde facto can only be inquired into 
in a-suit lb which he is a party. 

A writ wiH not be abated because the officer who served it has not 
taken the oath of office. — Merrill v. Palm&r^ 13 New Hampshire i?., p. 
184. (1847.) 

Asi|(^MFSiT. The action was commenced by a writ of attachment. 
After enrolling the writ, declaration, and officer's return, the tiefendant 
pleaded in abatement of the writ that the officer who served and returned 
the writ, was not, before the service and return, sworn to the faithful dis- 
charge of the duties of his office. 

Upon examination of the writ and officer's return thus enrolled, it ap^ 
peared that the officer in the service >f the writ, acted by virtue of % 
special deputation under the hand ace 66al of the sheriff of the county 
endorsed upon the back of the writ. 

The plaintiffs demurred generally. 

Thonkpson for the plaintiffs. ^ • 

Quincy, for the defendant. 
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WooiJs, J. -^TThe matter of tho plea*in this case is iasufBcient to abate 
the writ. Hadley, who served th^ writ, was specially authorized for that 
purpose by virtue of a deputation under the hand and seal of the sheriff 
of the county in which the service was made. 

The exception taken to the sufficiency of the service is based upon 
the alleged want of legal authority for that purpose in the deputy, for the 
reason that he had not taken the usual official oath for the faithful dis- 
charge of the duties df his office. 

V But being comnnissioned by the Sheriff, he acted under color of office. 
He was an officer defactOy and that was sufficient. Whether he was an 
officer dejure, was a question which could not be inquired into between 
these parties. The fact that t^e was an officer de facto was concli^ive 
evidence of the legality of the authority under which he as§umed to act, 
as between thircil persons. The question of its legality would be open, 
and could only be made upon an issue to which the officer was a 
party. ^ 

The authorities upon the question under consideration ^ are uniform 
and conclusive. — Moore v. Graves^ 3 iV. ff., 408 ; Morse v. Calley, 5 
JY. jff., 222 ; Tucker v. Aikin, 7 JV. H., 118 ; Lisbon v, B<no, 10 N. H., 
167 ; 9 Mass., 231 ; 15 Mass.y 180. • 

The judgment of the Court, therefore, -is that the plea is insufficient 
to abate the writ, and that the defendant must answer farther. ^ 



SHERIFF— DEATH OF. 

A sheriff, .having collected money on an execution, died without hav. 
ing paid over jhe money, and the judgment was afterwards reversed. 
Heldf that a suit on the sheriff's bond, on the relation of the execution, 
defendant, against the sureties of the sheriff for the money so collected, 
would not lie. — The State v. Vanandayt Blackford^ s R.,p. 214. Ind. 
(1847.) • . 



SHERIFF— RESIDENCE. 

• • 
A writ against a town cannot be served upon the town by a sheriff, 

who has ratable estate in the town, for which he is rated and taxed, 

though he be not at the time of making the service, a resident jnhabitant 

of the town. 

Form of a sufficient plea in abatement in such case.*— £oarte t. Toum 

of Georgia^ 18 Vermont R,, p. 15. (1847.) 

• 

In this case the original - writ was inade returnable to the Countf 
Court, and at the term at which the action was entered in Court, the de- 
fendants appeared and pleaded as follows : ' 

'< And now the defendants herein Court defend the wrong and injury 
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When, &c., and pray judgment of the plaintiff's writ, aqd that the same 
may be abated, quashed and* held for nought, because they say that De- 
cius B. Bogue, by whom the said writ was served, executed and return- 
ed, was, at the time said writ was served, the legal owner of a large real 
and personal estate, of the value, to wit, of three thousand dollars, situate 
and being in said town of Greorgia, which said estate then wte ratable 
and liable to taxation by and for said town of Georgia, and on which taxes 
were then raised, and that said Bogue was then liable to be taxed for the 
same, and that there is no other service of said writ, than the service so 
made and returned by said Bogue, as appears by the said writ and said 
Bogue *s return thereon. Wherefore, for want of a legal service of said 
writ, the defei\dants pray judgment of the said plaintiff's writ, and that 
the same may be abated and. quashed, arid for their costs.^ 

To this plea the plaintiff demurred, and assigned, 'as special causes 
for demurrer, — 1. That it does not appear by said plea that said estate 
is, or was,'set in the list of said Bogue in said town, or of any tenant of 
said Bogue in said town ; — 2. That it does not appeari but that said es* 
tate may have been in the possession of some tenant, or tenants, of said 
Bogue, and said tenant, or tenants, resident out of said town ; — 3. That 
it does^not appear that said Bc^ue is a resident of said town ;-^. That 
it does not appear, that taxes were then raised on said property by said 
town, or that said Bogue was liable to be rated and taxed for said proper- 
ty by said town, or that said Bogue was rated and taxed for the same by 
said town, unless argumentajtively ; — 5. That the averment, that the 
said estate was ratable and liable to taxation by and for said town, is too 
general. 

The County Court adjudged the plea sufficient ; to which decision 
the plaintiff excepted, 

Stevens ^ jSiej^motir, for -plaintiff 

1. The sheriff, though interested, may serve the writ.— JSet^. Su c^ 
11 sees. 4, 40; c. IZ^ sec. 60; Blade's Su, p. 200, sec. 2; p. 64, 
see. 24. 

2. A town is a public corporation.-^? F/., 19. . 

3. The officer musi be rated, 6 Ft, 51, that is, have taxable pro- 
perty and a ^i. — 7 Vt., 20, 48. 

4. The argument ab inconvemenU applies.— 9 Tt.^ 170 ; 7 Fi.,.166. 

Beardsley, for defendants. 

1. The plea is substantially sufScient. Sev. St , TT^ sec. 40, It 
is difficult to discover any distinction between the case at bar and the 
cases of Holmes v. Essex^ 6 F/., 47; and Fairfield v, HaU^ 8 F/., «8. 
It is true that the ofScer did not, at the time of service, reside in the town 
of Georgia ; nor is this material. The interest is not Created by the fact 
of residence, but by the fact that he is ratable by reason of having pro- 
oerty in the town, on which he pays and is liable to pay taxes. 

2. The objection that it is not alleged in the pica, that the estate was 

VOL^ IX. 16 * 
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set in tiie list of Bqgu6,in the town, is jfm clous. l*he interest does not 
arise from this» but from the fact that it is ratable^ or liable to be taxed. 

3. it cannot be important, whether the estate was in possession of a 
tenant, nor whether he resided in or out of the town, If the otBcer was 
liable to pay taxes on ti^ estate^ and was taxed for the same, which &ct8 
the plea directly alleges. 

4. It is sufficient to allege the fact, that the estate was ratable^ and 
liable to taxation, without pointing out how, or to what extent, or in what 
form, the estate was ratable. . 

The opinion *of the Court was delivered by 

RoYCE, J.**-ln the case of Holmes v. Esseus, 6 Vt,, 47, the sheriff ji* 
the county was a rated inhabitant of Essex, but the writ was served by 
his deputy, who was not alleged to 'have been an inhabitant of that town, 
or personally interested in the suit. Here the sheriff himself served the 
writ, having ratable estate in the town of^ Georgia, for which he was ra- 
ted and taxed, though he does not appear to have been, at the time of 
serving the writ, a resident inhabitant of that town. This latter fact 
makes the only difference between the two eases, which can possitily tend 
to aid the service in ibe present instance. But the place of the officer'jEi 
residence is not made a test of qualification by the statute, nor was it at 
all relied upon in the oase cited. That decision proceeded solely oo the 
ground of interest, and must therefore govern the present case. 

Judgment of the County Court termed* 
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If a bidder at sheriff's sale of real estate; pteventdhersirdnd f^iilding, 
If]^ -represetltStiOnS resjieetin^ the object of his bid, aiid -then buy 4he pro- 
perty atf the sale at a^^ri(je niuch below its Va)^, the sale -is 'V^ iis 
against public policy, and as a fraud upon the Judgment-debtor ^a^d 'h^ 
creditors.— Bunto y. Oijfe etalf7 BlndcfiM?t R^,p. 26&. Awl. (lfe47.) 

A purchaser at sheriff's sale under ai> order fbr-the«ale '6f mo^ti. 
^agbd^refhifl^,!s' ill vested 'wilTfa'the interest of thb n^i^etg^e ik the 
&nd, and so far as the land is concerned, is subrogated to all the rights 
of the mortgagee. 

A^ betwe^ mortgagor and mortgagee, and those claiming under them, 
after cooditidn 'b't)ken the. estate becomes absolute in the mdrtgagee, sub- 
iect, h^^vever, to be redeemed at any time before foreclosure. 

A. pui'cbaser from tfie iportgagor, whose purchase was made subse- 
quent to the date df the. mortgage, cannot maintain ejectment, against ^the 
purchaser at sheriff's sale ; although such subsequent pui'chaser wis 
not made a4>arty to the prooeedlngs in Chancery. But he may have a 
bill to reSiBem.r^Friicne y* Kramer^ s Lessee, 16 Ohio- A, , p. iS5. 
(1848.) 
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A pilfoii^i9er of imi^t aheniff'^ 9iil«, uinierft Judgment agtiimt a 
f^TBiafx wbp hiad.QQnvey^ the k^ to defi?«ud bis citeidkors, stands in ih9 
place of a creditor of the fraudulent grantor, and has the mwe Tights.*^ 
SiM. Y, Pureed €t ffis,, 7 Bhekfard^f J8., p. m. Jnd. (1847-) 

* • 

(DeweYj J., cited Hildr^ph y. Sands, 2 J^hns^ Ch,, 35 ; iSati^ v, 
Hildrethy 14 J^ns., 403 ; RidgetDcu/ v. Undenooadf % Wash, C. C* JS.| 
129.) • 

SIGNATURE, 

The signature of the name of a person not a part^ to the suit written 
, finder the attiestation of the clerk of the Court from which process issued, 
and not opposite^ to the seal where the name of the security for co^ts ,wa£f 
intended to be placed^ is not such a bond for costs as the statute requires; 
and it is not competent to show by extrinsic proof, for the purpose of 
sustaining a scLfa. on the bail bond, that the person sp signing intended 
to make himself a siirety for. the costs. — Kedand v. Harper y 10 Alabama 
R.,p.\78. (1847.) 

A written instrument, not attested by a subscribing witness, is suffi- 
ciently proved to authorize its introduction, by competent proof that the 
signature pf the person whose name is undersigned, is genuine. The 
party producing it is not required to proceed further, upon a mere sug- 
gestion of false date when 'there are no indications of falsity upon the 
paper, and prove that it was actually made on the day of its date. — jPuA 
leHV.fIutcHins(mf2^MaineR,yp.2AQ, (1847.) 
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• ■ 

If a note signed by severai, be written, "I promise," a change of the 
word <* r'inte" we," will be a material alteration, which will render the 
note void, if made without the assent of the signers. 

But a subsequent ratification of the alteration will be equivalent to an 
original authority to make it. — Humphreys v. Gtdllou, 13 New Hamp" 
•Aire iJ., p. 385. (1847.) 

(GiLCH^i^T, J., cited March v. Ward, PeakCy 130 ; Clark v. Black' 
stock, Holty 474 ; Hemmenway v. Stone, 7 Mass., 58 ; Master v. Miller ^ 
8 T. Ji., 829 ; O'Nsah v. Ltmg, 4 Cranch, 60.) 



SLANDER. 

To. maintain an action fer words spoken, on the ground that they were 
''sjurious to the plaintiff in his business or occupation, the words must 
relate to his business diaraeter, and; must impute to him misconduct in 
that character. 
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If the word$ are imputatidns on his moralityi temper or conduct gea* 
erally ; wfiich would be injurious to him, whatever were his pursuit^ they 
are not actionable, per se. 

Accordingly, a charge against the proprietor of a public bouse and 
garden, that he was a dangerous man ; that he was a desperata man ; 
that the declarant was afraid to go to such public house alone ; and that 
the declarant was afraid of his own life ; was held not to be actionable, 
—Ireland v. McGarvUh, 1 €andford'8 R.^p. 155, N. Y. (1849.) 

(Vandebpoel, J., cited Van Tassel v. CaproHf 1 Denio, 250.) 

The words " you hooked my geese" afe not actionable in themselves. 

Words not actionable in themselves may express a criminal charge,' 
by reason of their allusion to some extrinsic fact, or of their being used 
and understood in a different sense from their natural meaning, and thus 
become actionable. 

An innuendo cannot change the ordinary meaning of language.— 
Hays el ux. v. Mitchell et ux., 7 Blackford's R., p. 117. Ind. (1847.) 

Erkor to the Bartholomew Circuit Court. 

Dewet, J. — Slander by Mitchell and wife against Hays and wife. 
Among the words laid in the declaration are the following : '' You hook- 
ed my geese," innuendo, tliat the wife of Mitchell had stolen defendant's, 
geese. Plea, general issue ; Verdict and judgment for the plaintifis. 

The Court charjged ihe jury, in substance, that the above words were 
actionable in themselves, and,< if proved, would sustain the action, unless 
it appeared from all the circumstances of the case they were spoken in 
an innocent sense. 

We think this instruction was erroneous. The common and ordinary 
meaning of the- word '^ hook" is not steal; nor does its connection with 
the rest of the sentence naturally give it that signification or any other 
criminal meaning. Words not actionable in themselves may ^press a 
criminal charge by reason of their allusion to soaie extrinsic fact, or in. 
consequence of being used and understood in a particular sense different 
from their natural meaning, and thus become actionable* And when 
such is the case, it is as necessary to prove the extrinsic fact, or the par- 
ticular and offensive sense in which the words were used, as it is to os- 
tablish the words themselves. The charge of the Court was a violation 
of this principle. 

The declaration in this cause is not so framed as to make the words 
stated a good cause of action. Something more than an innuendo was 
necessary for that purpose* An innuendo cannot aver a fact, or change 
the natural meaning of language. There should have been a prefatory 
allegation of some extrinsic matter, or an explanation of (he particular 
and c'riminal meaning of the words; This introductoiy matter having 
been stated, the eoUoquiuni should have connected with it the speakiifg 
of the words complained of, leaving to the innuendo its proper ofSce of 
giving to those words that construction which they bore in referenoe to 
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ibn extrinsio faet, or explanation of their particular .meaoing. In slander 
for words not actionable in themselves, the inducement in the declaration 
showing their actionable character shoirid, of course, conform to the truth 
of the facts. If a crime has really been committed, and the words sued 
for. were spoken in reference to it, that matter should be averred. Lin- 
tille v. Earlywine^ 5 Blackf,, 469. Or if the defendant has been in the 
practice of using the words to express the commission of a crime, that 
£ict sjfould be alleged. Goldstein v. Foss ei a/., 4 Bing,, 489 ; Angle 
V. Alexander, 7 Bing., 119. Or if a word or phrase has a particular and 
criminal meaning, different from its ordinary import, and was used in its 
opprobrious sense by the defendant, those facts should appear. Forbes v. 
King, 1 Dowl. P. C, 672 ; 2 ChiU. Pr., 549, n. y. ; Day, v, Robinson^ 
lAdoL Sf EIL, .554 ; 4 iV. 4- JIf., 884. It is usual to state such and 
similar matters in a distinct allegation ; but they may be incorporated 
into the colloquium,— ^Ricket ettix. \, Stanley, 6 Blackford, 169. 

Per CuRLUi.-— 3%^ judgment is reversed with costs* Cause remand^ 
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In an action instituted by one held as a slave to establish his right ia 
^ freedom, the only issue which can be presented is liber vel non. Plaintiff 
cannot contest the title of the defendant but by ^slablishing his own right 
to freedom. A slave is incapable of appearing in Court for any other 
purpose than that of claiming his freeoom. — Leuns v. Cartwright, 7 Rob' 
inson's La. JR.,j}. 186. (1847.) 

Appeal from the District Court of the first District, Buchanan^ J. 

Van Matre and Schmidt, for the appellant. 
Larue and Preston, for the defendant. 

BuLLAED, J. — The plaintiff claims his freedom, on the ground that 
he was carried by his master from the United States into Texas, at that 
time one of the States of the Mexican confederation, where slavery, as he 
alleges, was not tolerated by the constitution and laws at that time in 
ferce. He is appellant from a judgment against him, rejecting his pre- 
tensions. The only part of the " constitution and laws" which have been 
furnished us, is the constitution of the State of Coahuila y Tejas, which 
jippears to have been adopted on the 11th of March, 1827. The 13th 
article contains the following disposition : " En el estado nadie nace escla^ 
wo desde que se puhligue esta consUtucion en la cabecera de cada partido, y 
de^pues d$ seis meses iampoco se permite su introduccion bajo ningun pre- 
testo.'^ 

This article of the constitution by no means declares that slavery 
#hall no longer exist, but provides, on the contrary, for its gradual 
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mi eltin^uislimeht/lfy d^cl&ring the chUdt^H Bbi%df ^aV« hJofh^rs^ ilMy 
the publication of ihe cbhi&titution, (6 b& absolutely free, arid prohibiti 
ing ihe fiiJ^her introduction of glares from abroad six Thontii* thereafter. 
It is clear, that such slaves ad ^iisteld iiithat St^tid jir^Vibus t6 the c$stab^ 
lishmeiit of the CotistitUtiofn, did riot thereby becomci frfee. 

But even admitting that stich jiersoris Ha niretid introdfiX^^ aftervrardi 
in violation of that prohibitory clause iil the eonstitntiori hettiTnevpsoftiM 
free, the evidence in ibis case, is ^id vagui^, as td the time at which the 
plaintiff was carried to Texas.. The only Witness wh6 testifies \ipoa that 
point says, that he ^the witness) resided ih Texds fhj.m 1822 to 1828j 
during the whole ot which time that State formed aii integral portion of 
the Mexican Republiic ; that he knows the plaihtifl) arid recdllects having 
hir^d him of Prior to aid him ih clearing sohie land, in the neighborhoda 
of St. Philip de Austin, ahotU ihe year 1826 ; that he was iii his employ 
for two or three weeks ; iLnd thai he saw him frequently during the teri 
or twelve months afterwards. Prior called himself his master. 

Thtis it appeat^ thlEit Xhh plaintiff wks in l^etas, with his master, be* 
fore the adoption of the constitution, and could not consequently hate 
acquired his freedom by being introduced afterwards. Indeed, there is 
no evidence of his having been carried to Texas, after the spring of 1827. 

The counsel for the appellant ct)riteh<is, that the Ck)urt erred in giving 
judgment for the defendant, without proof that he had any title to the 
plaintiff as his slave, but with evidence on the coritrai^, that if a flAc^Ve at 
all, which is denied, he. belongs to one Roberts. ^ 

The plaintiff has no capacity to contest the title b( the deferidariti 
The only question properly presented by the pleadirigs, or whieh could 
be presented, was liber tel non. Slaves are incapable of appeatirig M 
any other purpose. — 4 Mart.^ 577 ; 8 Mart., 158 ; 9 La. 158. 

Judgment c^nH. 



SPECIFIC PERFORMANCE. 

No rule is better settled, than that a party cannot compel the spebifio 
performance of a contract in a Court of Equity, unless he shows that h(& 
himself has specifically performed, or can jristly account for ^le rebdM 
of his non-performanbe. 

If a party seeking to enforce a ^pecilfic perfdrmAi^Od wishes to set e# 
against the amount to be paid by him an indebtedness to htm from th4 
other party, he should lay the proper foundation for it in hts hill, tit h^ 
cannot be relieved. — IScoU v. Shepherd et ux., 8 Gtiftian'B R.^ pi 483. 
Ills. (1847-) 

(Peters cited Doyle v. Teas, 4 Sedm.^ 204 ; 8 Sn^s E^t Jto"^, 7^ 
jec. 789 ; 1 Sug. Vend., 91.) 

To entitle one party to th6 spfecific peifoiiriando of a al&ntr'e^ it h 



fi^t; of th^ Qwtract to the letter ^ U is sufficient if |ie, shows tha^t he ha« 
not been in faulty and that be has tak^n aX\ prpj^c steps tb\^ar^'th^ pe^ 
£>rniance. * . • 

Where one party tq a contract h^s so far performecl *hi5 part, that h^ 
cannot be placed in statu quo^ a Co^urt of Equity will deci^^ specific per? 
formance by the oUier. 

A party may by parol waive his right to call for a specific perform- 
ance of hia contract, but such waiver must be clearly and, distinctly 
proved* Slight circumstances will not prevail to establish it ; theymust 
tend absolutely and unequivocally to show an intention to wa^ve the right, 
T^McConkle v. Brown et aL, 9 Smedes &> MarshalFs 2?., f. 167. Miss. 

mm 

(Shaekey, C. J., cited 1 S0ry Eq,, s^q, 772 ; Pry^e r. Vyer^ Y{ 
Vesey, 356.) 



STAQE PJIOPRIETORS— IflABIWTT Of. 

The principle of necessity^ which enc^bles 8^ party upder certain cir- 
cumstances, to prove the contents of a lost box or trunks applies with as 
much, if not greater force, to the wife as to the hus1)and. 

Either husband or wi^ niay be admitted to prove th^ quantity and 
value of the wearing apparel belonging to eachj including in the catalogue 
the lyife's jewelry, and every other article pertaining to her wardrobe 
that may be necessary or convenient to either m travelling. 

In a suit against stage owners for loss of baggage, payment of the 
fare iieed not be expressly proved. It may be inferred without violent 
implication, as it is seldom if ever neglected. Even if npt paid, the pasr 
senger is liable for it ; and this obliges the owners of a stage coach to 
the exercise of ordinary diligence.— itfcGiZZei al, v. Rotoand^ 3 Barr*9 
^.,jp.45l. Pa. (1847.) 

Eeeoe to the District Court of Alleghu^iy County. 

This was an action on the case brought by John Rowand, plaintiflT 
below, ancl defendant in error, against Arthur McGill, Edward W. Hays, 
James Stewart, Griffith Bennett, and Prescot Metcalf, defendants below, 
and plaintiiSs in error, to recover the value of two trunks and their con- 
tents. 

It was testified on the trial, in substance, that the defendants were 
owners of (^ line of stages from Pittsburgh to Meadville ; that tbe plaia- 
tiff and wife were passengers in the stage from Pittsburgh to Meadville, 
in July, 1843 ; that two large trunks of the plaintiff were replaced in the 
Stage*coach at Butler ; that afler travelling eight or nine miles from ther^ 
the ^tage Was met in a hollow about ten or eleven o'c)ocI( at night, by 
two men and a woman with a lantern. These perspns stopped and tallf^' 
ed with the driver for some time. WJien the driver parted from them hd 
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drove very faat up the hill. About an hour after this occurred, the tWo 
trunks of the plaiiUiflT were missed, since which time nothing had been 
heard of them. There was some further evidence of singular behavior, 
on the part of the driver at the time, and afterwards, when Tsearchin^ 
for the trunks ; and also of his singular account of the circumstances of 
the loss, leading to inferences of great carelessness, if not of collusion. 

Plaintiff's counsel offered, and the Ck)urt admitted in evidence, under 
objection, the deposition of the plaintiff, containing a list of the articles in 
his trunk, with the values annexed ; also the deposition of plaintiff's wife, 
containing a list 6i the articles in her own, and her husband's trunk. In 
the catalogue testified to, and valued by the wife, were a valuable dia- 
mond breast-pin, a gold breast-pin, and a miniature set in gold, with chain. 
To the admission of these depositions, defendants excepted, and the Court 
sealed bills of exceptions. Some additional evidence of the value of the 
diamond pin, miniature, and the more costly clothing, was given in the 
depositions of other witnesses. 

Defendants requested the Court to change the jury : 

1. That the plaintiffs, having failed to prove the payment of stage 
fare from Pittsburgh to Meadville, the defendants are naked bailees, and 
not responsible, except for gross negligence of themselves or servants. 

2. No proof of the value of the articles ^in the trunk having been . 
made by the plaintiff, the Jury cannot presume their value. 

3. The defendants having no notice that the trunks in question con- 
tained jewelry, or other articles of greater value than ordinary* wearing 
apparel, they are not liable for such articles as jewelry. 

The Court refused to charge as requested, and the jury found for the 
plaintiff. Whereupon the defendants sued out this writ of error, and 
made the following assignments for error : 

1. The Court erred in admitting tl^e deposition of Mary AnnRowand, 
the wife of the plaintiff below. . 

2. The Court erred in admitting the testimony of plaintiff and his wife, 
as to the value of the articles in the trunks. 

3. The Court erred in their answers to the three several points sub- 
mitted by the counsel of the defendants below. 

McChire and McCandless, for plaintiffs in error. 

SeUlen and Dunlop^ contra. * 

Rogers, J.-^The principle of necessity, which alone enables a party, 
under certain circumstances, to prove the contents of a box or trunk, 
applies, with as much, if not greater force, to the wife as to the husband. 
The wife usually packs her husband's trunk, and always )Mr own, and 
therefore to say that she cannot in a proper case be a witness, will amount 
almost to a repeal of the rule, and in most cases to a denial of justice. 
We therefore see no reasonable objection to the admission of the husband 
of wife, or both, to testify to the amouiit of their wearing apparel, and to 
its value; belonging to each, including in the catalogue the wife's jewelry, 
and every other article pertaining to her wardrobe, that may be necessary 
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or convertient to ekber in travelling. Nor is it very obvious in whftt 
manner the Court can restrict the quantity or value of the articles t&al 
inay be deemed either proper or useful for their ordinary purposes. In 
the nature of things, it is susceptible of no precise definite rule, and when 
there is an attempt to abuse the privilege, we must rely upon the integ- 
rity and intelligence of the jury to apply the proper corrective ; and that 
there is but little danger to be apprehended on this score, the present case 
presents abundant proof. 

There is no weight in the objection, that the plaintiff failed to prove 
payment of the stage-hire. Express proof, which in many cases would be 
difficult, in some impossible, is not required. That it is paid, may be in* 
ferred without any violent implication ; as we all know, this is seldooii 
if ever, neglected. But^ if not paid, the passenger is liable for it. and 
this, of itself, will oblige the owner of a stage-coach to exercise ordinary 
diligence. In order to charge a person as a common carrier, it is not 
necessary that a specific sum should be agreed on for the hire, much less 
paid for,' if agreed on ; although not paid, he is entitled to a reasonable 
compensation. Hay on Bail, 327 ; Setter, 505. That there was gross 
carelessness on the part of the driver, if not something worse, seems to 
be admitted. The cause of complaint by the owners of the coach 18^ 
therefore, not against the Court and jury, but against their own servant. 

JudgmeiU ajjifv^d* 



STATE COURT— CONSUL. 

The privilege conferred upon the Consuls of foreign governments by 
the Constitution and ^aws of the United States, of being sued in tlu) 
Federal Courts only, does not extend so far as to enable a party, after a 
suit has been commenced against him in a State Court of competent ju- 
risdiction, to divest that Court of jurisdiction by voluntarily accepting the 
office of Consul of a foreign power. 

Where, subsequent to the commencement of a suit against a party, in 
a State Court, he#iccepted the appointment of Consul of a foreign power, 
by virtue of which he became exempted from liability to be prosecuted 
in the State' Courts, but he proceeded to trial in the suit, upon the merits 
without suggesting his privilege to the Court, and afterwards brought a 
writ of error to the Supreme Court, to- reverse the judgment of the Court 
below ; Held, that he was estopped from setting up his privilege, in bar 
of the jurisdiction of the State Courts. — Koppel v. Heinrichs, 3 Dmdo*9 
JB.,j>. 449. N. Y. (1848.) 



STATUTE LAW: 

a 

Where p^perty is taken under a statute authority, without the con- 
eent of the owner, the power must be strictly followed ; and if Bxiy mate* 
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tkl iiiik is wtnUngy the whole proceediag wiU be yoi/L-^DouglUp y. JSIifp^ 
S Demo's B.i p. 594. N. Y. (1848.) 

(BbonsoK) C. J.^ cited Skmrp v. Spier^ and iSAorp v. JohnsoUfA Hilig^ 
86^ 92 ; Striker v. iCei^, 7 HW, 9 ; :2 Denfo, 32(3.) 



STATUTE OF LIMITATIONS-^BANK. 

Ifofiey^posited with a banker by his customer in the ordinary way,. 
y^maney leni to the banker, with a superadded obligation that it is to b^ 
paid wh^n called for by check ; and consequently^ if it remain in the 
Danker's l^ands for six yeturst without any payment by him of the princi- 
pal' off allowance of interest, the statute of linulations is a bar to its re- 
covery» 

An admissicm by ft bankrupt in his balance-sheet \^\l not take a^ deb^ 
out of the statute of limitations as against his assignees. 

An admission in an unsigned letter, written and sent by the assignees 
cf a bankrupt, by an accountant employed by them to wind up the atTair^ 
of the bankrupt estatCi will not take a debt of the bankrupt out of th^ 
statute of limitations. — PaU^ aU, v. Cle^t 1^ Mee^on <$- Welsky's Ri. 
p. 321. Eng. (1848.) 

£)£BT by the plaintiff, as assignees of John Ryle, a bankrupt, against 
the defendant, as executor of William Turner, deceased, for money lent 
by the bankrupt before his bankruptcy to the defendant's testator, and on 
an account stated with him. The defendant pleaded, first, that the testa- 
tor was never indebted ; secondly, as to £dld Ids. Sd, parcel of the 
monies demanded, a seU)£r for money lent by th^ testator to the bankrupt 
before the fiat, and without notice of any prior act of bankruptcy ; thirdlyi 
«« to £1015, other parcel, payment by the defendant before actioil 
btDUght ; and fourthly, as to the £918 13^. 8(2, a set-ofi* upon an account 
stated between the testator and the plaintifis as assignees. , The plainlifis 
traversed the payment alleged in the third plea, and to the pleas of set- 
ilflf replied the statute of limitations, on which issue was joined. 

At the trial, before the late Mr. Justice WiLLLVMS,*at the }ast Spring 
Assizes at Chester, it appeared that the action was brought by the assign 
nees of Mr. Ryle, who before his bankruptcy was a banker at Maccles- 
field, tu recover the balance due upon a banking account of Mr. Turner^ 
th0 defendant's testator. Mr. Ryle became bankrupt jn 1841, at which 
Cinie Mr» Turner had overdrawn his account to the amount of £1870. 
The defendant proved payment of £1015 to the plaintiffs, before th^ 
commencement of this action, whereby the balance was reduced to £855, 
which he sought to cover by the set-off alleged in the second plea. In 
ordei to establish that plea, he proved that, in the year 1826, an account 
had been opened with the bank in the joint names of the defendant's tes- 
tator and ope Mawdesley (as trustee), on which interest appeared to h&ve 
.beeM allowed to them at the r&te of 3 per cent, per annuin dowo to the 



fekr 1^% trhim thd bsilance due to them was stated at £918 13#. Sd; 
l^ut the hookd did not show any further transaction or entry relating .to 
thi§ account after that date, the balance remaining the same down to the 
period of the bankrupty^ Mawdesley in January, 1839. The testator's 
separate account, on which this action was brought, was opened with th» ' 
bank at a later pericd than the account with Turner and Mawdesley ; 
both were Entered in the same ledger, the latter being headed " Messrs* 
Turner and Mawdesley*'* And there were separate pass-bookd for each. 
On the separate account of Mr. Turner, interest at 5 per cent, per an- 
num was charged against him from time to time in the bank books, down 
to the period of the bankruptcy. 

It Wa6 cbnteiided by the defendant's counsel, that, under these cir* 
dumstances, the statute of limitations was no answer' to the set-off; for 
that, iii'st, there was a duty implied by law on the part of the banker- 
regularly to enter up the interest due upon the account of a customer, 
and 80 prevent the statute of limitations from attaching to the debt ; and 
secondly, that the two accounts were &t this purpose to be taken as one^ 
and the part payments in re^ct of the account entered to Turner's debit 
kept alive both; But they relied also upon the following facts, air 
amounting to acknowledgmehts in writing sufficient to prevent the oper-* 
ation of the statute. In tne first place, the bankrupt, on his final exam* 
inatioii, in June, 1841, had entered in his balance sheet, which was 
signed by him, the sum of £918 13^. &d, as due from his estate to ths 
account of 'turner and MaWdesley* Secondly, in the same year, an ac* 
countant employed by the assignees to wind up the afiairs of the bank, 
had, by their dii^ction, sent a letter to the defendant's testator, containing- 
an unsigned copy of the entry in the ledger of the account between ths 
bank and Turner and Mawdesley, in the following terms*: — ^*'Messrav 
Turner and Mawdesley, Cr. £918 13^i'8d." — The learned Judge ex*^ 
pressed his opinion that the set-off was barred by the statute of limitations, 
and utider his direction the plaintiff had a verdict on all the issues except 
the third, damages £1080, leave being reserved to the defendants to move 
to enter a verdict fer them on the plea of set-off; the Court to be at lib« 
erty to draw any inference which a. jury might properly have drawn from 
the facts proved. 

In the last Easter term, CMhxm obtained a rule nisi accordingly, 
against which cause was shown in Michaelmas term, Nov. Idth and 
14th, by 

The AUomey General and Welshy.-^The statute of limitations was a 
bar to the defendant's set-off The relation between a banker and a cua* 
(tomer who deposits money in his bank, is the ordinary relation of debtee 
Und creditor, with the superadded obligation on the part of the banker, 
arising out 'of the custom of the ttuide, to honor the drafte of his customer ; 
the breach of which duty k the subject 6f an action on the case, Marxet* 
U V. WilHa/My I B^ ^ U(toZ.) 415 ; or of an action of assumpsit, the. tori 
b^itg Waived. 'But tfib deposit is no w^re than an ordinary loan. Il 
imd se exyraoiy hetd by Sir WUHatn Graict in CtBrr v« Oorr, 1 ^brm4 
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541, n., and Demyms V. Noble, 1 Merw.yd^B^ ; by the Court of Queen'a 
B^Qch in Suns v. Bond, 5 ^. <f* il(fo/., 38 ; and by Lord Chancslloe 
Lyndkurst in Fo/ey v. HUJ, 1 Fhillips, 399, reversing the decision of 
ViCB Changbllor Knight Bruce in. the same case, 13 Law /. iV^ S. 
Chanc, 182. It has been hel 1 also, that, money in a banker's hands will 
|mss under a bequest oi' *' ready money" in a will. Parker v. Marchant, 
12 Law J. N. S, Chanc*, 385. The debt, therefore, which was dua 
from the bankrupt to Turner and Mawdesley, was an ordinary debt, ca- 
pable of being barred by the statute of (imitations. Nor can it be said- 
tbat the Iwo debts— that due from Turner on the one band, and that due 
to Turner and Mawdesley on the other — were so blended together as to 
form one account, and so to prevent the operation of the statute of limita- 
tions. The debt on the joint account of Turner and Mawdesley was 
kept altogether distinct from the other, and was barred by the statute 
of limitations before the death of Mawdesley in 1839, no interest hav- 
ing been paid in respect of i^t since 1832 ; whereas, on the debt of 
Turner to the bank, interest was . charged at 5 per cent, down to the 
time of the bankruptcy. At all events,- upon these pleadings the bal- 
ance due to Turner and Mawdesley is treated as an ordinary debt, fat 
money lent, to which therefore, prima facie, the statute of limitations 
is applicable. 

Secondly, as to the facts relied upon to take the case out of the 
statute. The account sent to the testator by. the accountant was unsign- 
ed ; and besides, the acknowledgment signed by an agent is not suffi- 
cient. Hyde v. Johnson, 2 Bing. N. C, 776. And the statement made 
by the bankrupt in his balance sheet cannot affect his assignees, whose 
title cannot be defeated by any act done by the bankrupt after his 
bankruptcy.' Eiche v. Nokes, 1 Af . <^ Rob,, 359, which may be cited 
as to this point, was an action against the bankrupt himself. 

Chilton, Townsend and EgerUm, in support of the rule. — If the ar- 
gument on the other side be well founded, it follows that a banker, who 
neglects to balance the account of his customer for six years, may 
keep for hid . own use the money deposited with him by the customer, 
who may have been abroad the whole time, and may have had no oc« 
oasion to draw a check. Surely that would be contrary to the policy 
of the law. On the other hand, if a banker is in the situation of an 
ordinary debtor, any person who deposits money with him might (before 
tiTe recent 'alteration in the law of arrest) immediately afterwards have 
made an affidavit of debt against him, and arrested him. But the true 
relation between the parties, is this^ that the banker holds the money 
ander a special contract to honor the checks of the customer ; who 
on his part cannot, so long as the banker is solvent, support an action 
fat it without a previous demand of it in writing* Thid view of the 
ease appears to be supported by the decision in MarxeUi v. Williams, 
In Pothier on. Contracts, by Evans, Vol. II. p. 126, it is said—*" Where 
a man deposits money in the hands of another, to be kept for bis use^ 
the possession of the custodee ought to be deemed the possession ot 



ibe owner, until an apf^ication and. refusal, or otlet denial of the right; 
fer until then there is nothing adverse ; and I conceive that, npon 
pnne^te, no action should be allowed in these cases, without a previa 
^fus demand ; consequently thai no limitation should be computed fur- 
ther back than such- demand." In Norton y. EUdm, 2 M. ^ TF., 461^ 
Parke, B., says : V Where money is lent simply, it is not denied that the 
statute begins to run from the time of the lending. Then is there any 
difference where it is payable with interest? It is quite clear that 91 
promissory note payable on demand is a present debt, and is payable 
without any demand, and the statute runs from the date of it. Then 
the stipulation for compensation in the shape of interest makes no dif^ 
ierence, except that thereby the duty is continually increasing de di in 
diem* It is quite different from a note payable at sight, because there^ 
by the jerm<> of the contract, it must be shown before the action i» 
brought." This is analogous to the case of a nbte payable at sight,, 
and therefore the statute did not begin to run until the bankruptcy, in 
1841, rendered :any formal demand of the deposit unnecessary. {Rolfs, 
B. The passage cited from Evanses Potkier certainly goes to show that 
the money owing by a banker to his customer is not an ordinary debt^ 
but one of a special nature, for which no actioti can be brought witlv* 
out a previous demand. But supposing that to be so, should you no4 
have raised the question by your pleadings ? Whereas here the ple^ 
treats it as an ordinary debt for money lent. Parks, B. — It has bee^ 
held, Gale v. Capem, I Ad, ^ E.y 102, that a plea of the statute of 
limitations admits the original debt, and only denies its having been due 
within the six years. It is therefore admitted by these pleadings, thai 
the bankrupt was originally indebted to Turner and Mawdesley in the 
4Bum of £918 13^. 8d, for money lent; whereas you are now arguing 
that he never was.] Then the facts proved in evidence take the case 
out of the statute ; for supposing the remedy to have been barred by 
the lapse of time in 1838, it has been revived by the payments made on 
•Turner's account within the six years, and after the death. of Maw. 
desley. [Parke, B. — The fact of the bank charging interest on tho 
money advanced by them to Turner, after the death of Mawdesley, i^ 
very strong evidence that the money was advanced hy way of inde?- 
pendent loan tO Turner, and not by way of part payment of an antece* 
dent debt.] But further, the admission of the bankrupt in his balance* 
sheet was a sufficient acknowledgment to take the debt out of the oper* 
at ion of the statute. Eiche v. Nokes ; Ex parte Seaher, 1 Deacon, 54^. 
And although the account sent in by the accountant, by the authority 
of the assiifnees, might not be sufficient for this purpose, it constitutes a 
fresh cctuse of action on an account stated, within the fourth plea. 
Smith V. Forty, 4 C. 4- P., 136 ; Ashby v. James, 11 M. ^ IF., 542. 
[Pollock, C. B. — In Ashby v. James, the parties met and stated ac- 
jOommS) and struck' a baltgfice ; that, was equivalent to a payment by 
one, and a repayment by the other.] 

Cur, adv. vuU. 
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The Judgment of Ae Court was now delivered bj 

Pollock, O. B. — The question in this case is, how &r the defeiiA* 
ant is entitled to avail himself of an old banking aooount, on wibidi a 
large balance has been standing for many years, and to which the 
statute of limitations would apply under ordinary circunastaiiceb. And 
ia question arose whether this oould be considered in any jother light 
than an ordinary debt; there being, undoubtediy, several authorities in 
which it is dislinot^ly laid down that money deposited in a banker's 
hands is equivalent to money lent ; and the majority of the Court Are of 
that opitiion. I entii;ely colour in the judgment of the rest of the 
Court, that the set-off,, in the present case, cannot be made avatlable ; 
for even assumiing that this account ought not to be treated as money 
}ent, but that there are peculiar <^cumstances in a banking account 
*which distinguish it from any other, yet none of those circumstances 
appear on these pleadings, so as to justify us in considering this case dif- 
ferently from what we shoiild if it were an ordinary case of money lent ; 
and I therefore concur with the rest of the Coun, that the present rule 
fnust be discharged. At the same time, I must certainly, with oonsider- 
«ble doubt and diffidepee, confess the hesitation of my own opinion, 
whether there is not a special contract between the banker and his cus- 
tomer as to the money deposited, which distinguishes it from the ordinary 
case of a loan for money. \i seems to me that is a question for the 
jury, who ought to decide what is the liaMlity of (he tmnkRr, and whether 
the money deposited with hirp is money lent or not. I could not concur 
in the judgment of the rest of the Court without expressing this doubt, in 
which, however, they jdo not j)artake, as they a^e of opinion that moiiey 
in the hands of a banker is merely money lent, with the superadded obli- 
gation that it is to be paid when .called for by the draft of the customer. 

Jluie discharged, 

■ 

An account, in. which a part of the hems are within six years, and 
part of them are beyond six years, is not saved by the former from the 
operation of the statute of limitations against the latter, where there are 
DO items of account on the other side. 

There must be items of account on both sides, to make a miOual ac- 
count ; and it is only in mutual accounts, that an item within six yeaia 
saves those beyond from being barred by the statute.-*-i/a//ocA: v. Loscty 
1 Sanldford's E.,p. 220. J^. F. (1849.) 

{Buckham <f- N^on cited Eimhallv. J^own, l*Wend^, $22 ; 2 R^. 
St*, p, 3, CA. 4, art. 2 ; Rodman v, Madden, 10 Wend,, 498; 2 Cowen^s 
Treatisey 760 ; Graham's Prac, 100. 

Oaklet C, J., cited ^KirnhdHv. Brocm/T'fTefKl., 322; Edtmrnstmie 
f. Thomson, 15 Wend., 554.) 

A cause of action agaiiist an officer^ for not paying money collected 
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bj liim on eXBCution does not accrue unlit demiflid ill ktiade on him &T 
payment ; and the statute of limitations begins to run from the time of 
the demand. — Weston v. Afnes, 10 Meicalf*s R.i p. 244. MasM. (1847^ 



SUNDAY. 

A person ^o travels on the Lord's day, neither Iran necessity nor 
tharity, cannot maintain an action against a UiWn for an injury received 
by him, while so travelling, by reason of a defect in the highway which 
the town is by law Obliged to 'repmr.^^Bo^otih v. The mhahUants rf 
SiDonsey^ 10 MeUalfs R,,p. 363. MasSs (18.47.) 

(BaUelie 4* W^^^^^* ^^^ Story on Gon., sees, 162, 219, and cases 
there died ; Lyon v. Strong, ^ Vermont^ 219 ; Story on Con,, sec. 221 ; 
2& American Jurist, 10, 11. 

Shaw, C. X., cited Smith v. Smith, 2 Pick,, 621 ; Howard v. Nairih 
Bridgewater, 16 Pick., 189; Adams v. Carlisle^2l Pick,, 146; Lane 
V. Cronibie, 12 Pick., ITT.) 

Where a horse iis sold on Sunday, and a note taken for the purchase 
money on the same day, both the contract «nd the Aote are void, and 
though the purchaser retain the horse in his possession, without objection 
or demand by the seller, the law will not imj^y a promise to pay the stip- 
ulated price o^ what the horse is reasonably worth. Such a contraot 
being void, no property passed to the sendee, and he would 'be charge- 
nble in trover upon proof of demand and refbsal, or in assumpsit upon an 
^Xpriiss promise to pay, subsequently made, in consideration of the re* 
tferition of the horse. — Dodson y, Hafris, 16 Alabama R,, p. ^6, 
(1847.) • 

(Collier, C. J., cited O^Donnell v. Sioeeney, 5 Ala,, 467 ; Pierce v. 
Hill, 9 PorUr, 151 ; SMppey y, ^asterweod, 9 Ala., 198.) 

During the progress of a trial for murder, one of the jurors, while 
6ne of the counsel for the prisoner was addressing the jury, had a chill, and 
*was, by order of the Court, placed upon a pallet, and lor a time did not 
fully comprehend the whole of the argument, being in a drowse, though 
he had understood all of the evidence, and all that had beeneaid by coun* 
isel previously. The feet that he was asleep Was known to the prisoner, 
'but the attention of no orie was called to it : HM, under the circum- 
efances, to be no ground for setting aside the verdict. 

Courts cannot pronounce a judgment, or do any other act strictly ju* 
di/Bial on Sunday, unless expressly authorized by statute so to do* A 
Vetilict 6f a jury, however, may be received on that day. 

A jury, in a trial 'for murder, "returned a verdict of guilty into Courts 
against the accused, and the Court pronounced a judgment thereon on 
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Sunday : IJekL^ that the verdict was prcperly received^ but that the judg« 
liient of the Court was absolutely null and void.— Maxtor v. The Peopk, 3 
Caiman's K, p. S6S. Ills. (1847.) 

(Skinner cited 3 Thamas' Coke, 354 ; 4 Black. Com,, 278; 2 Tom^ 
Hn's Law Die, UOe " Sunday,'' 638 ; 7 Comyns Dig,, 399, B. 3 ; Mac- 
keldey's Case, 5 Coke, 66 ; Dakin's Case, 3 Saund., 290 ; Si^^an v. 
Broome, 3 Burrow, 1595 ; iS/^ry v. Elliott, 8 Cotoen, 27 ; Pearce v. il<- 
toooef, 13 Mass,, 347 ; Bayley v. Sm/zA, 12 Wend., 59 ; i^ro^^ v. ifai7, 
4 iV. ft, 158 ; ffiiiigr V. Stram, 6 5Zac^/, 447 ; Arthur v. Afo5%, 2 Bihh, 
569; SAouy v. McCombs, 2 jBaj^, 232; iVa^or^ v. The StaU, 6 ilia.» 
200.) 

SURETIES. 

If sureties neglect, when judgment is rendered, to cause the entry to 
he made, that they are sureties, as required by the statute. Chancery will 
not compel the judgment creditor to exhaust, first, the property of the 
priocipal. 

Two executions of the same kind may be issued on the same judg- 
ment, and Courts of law, having the authority to restrain- any abuse of 
process, on the part of the judgment creditor. Equity will not interfere. 
—Elliot el al. v. Armstrong ei als., 16 Ohio R., p. 27. {1848.) 

Where one surety on a note pays it, and files a bill against a co- 
surety for contribution, the defendant may prove by parol evidence the 
ei^agement actually undertaken hy him when he signed the note. 

In a controversy between two sureties on a note for contribution, the 
principal being equally liable to.* both, stands indifferently between, and 
18 a competent witness. — Huni v. ChambHss, 7 Smedes ^ MarshaWs i2.« 
p. 532. Miss. 1847.) 



TAX SALE. 

A defective desoription of land, listed for taxation, cannot be cured 
by the description and recitals in the tax deed^ nor by other proof. 

A tax deed, under the statute, is only jirima facie evidence of title, 
and its validity may be destroyed by showing that the requisitions of the 
gtatute, authorizing the sale, have not been complied with. 

To list^and, as a specific number of acres, in an original survey, 
without specifyiflg in what part of such survey, is too vague ; and a sale 
for taxes, by such description, will pass no title to the purchaser. — Tur 
neyjt. Yeoman el als,, 16 Ohio R,^p» 24. (1848.) 

A tax title is utterly void, if the land be sold in a wrong name, under 
m wrong (Assessment. — Slansbury v. Taggart, 3 McLean's (7. S. R^P* 
467. (i&47.) 
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TENANT IN COMMON. 

Where onpi tenant in common lays out money in improvements on 
the estate held in common, although the money so expended does not in 
« strictness constitute a lien on the estate, yet a Court of Ekjuily will not 
grant a partition without first directing an account, and a Suitable com- 
pensation ; or else in the partition, it will assign to such tenant in coni- 
mon that part of the premises on which the improvements have been 
made. . ' 

To entitle a tenant in common fo an allowance, on a partition in 
equity, for improvements made by him on the premises, it is not neces- 
sary for him to show the assent of his co-tenants to such improvements, 
or a promise on their part to contribute their share of the expenses ; nor 
a previous request to join in the improvements, and a refusal. — Chreen v. 
Putnam, 1 Barbour's jR., p. 500. iV. Y., (184B.) 

« 

(Paige, J., cited 1 Story Eq, Jur,^ sec, 655, 656, h, : Swan v. iSwait, 
8 Price, 518 ; Taum v. Needham, 3 Paige, MQ, 553 ; 3 Paige, 470.) 



TENANT— BANKRUPTCY. 

A discharge under the late bankrupt act, is not a bar to the recovery 
of reht which accrued after presenting the petition in bankruptcy, upon a 
lease executed by the bankrupt, as lessee before that time. 

Therefore, where the plaintiff, pnor to May, 1, 18.42, demised *& house 
to the defendant for one year from that day, for a certain rent payable 
quarterly, and the defendant occupied during the term, but on the 12th 
day of December, 1842, petitioned to be declared a bankrupt, and obtain- 
ed his certificate in August, 1843 ; held, that the discharge was not a 
Imr to an action oh the lease for the last quarter's rent falliiig due May 
1, 1843.— Sfwiemete v. AmsHe, 4 Denio's R.,p, 573. N. Y. (1849.) 

{Noyes cited Otoen on Bank, 59 ; Copeland v. Sievens, 1 Bam, <S* 
AM., 593 ; Doe v. Andrews, 4 Bing,, 348 ; 12 Moore, 601 ; 2 Car, ^ 
Payne f 598 ; Dark v. Sharp, 3 Moore ^ P., 390 ; 5 Adolph. ^ Ellis, 
386 ; Henley's Bankrupt Law, 237. 9 ; Id. Appendix, 78 ; MiUs v. Au. 
rioJ, 1 H. Bl, 483 ; S, C, 4 T, R„ 94 ; Com. Land, and Ten., 247 ; 
Arcld}. Bank Law, 193 ; J Cooke's Bank Law, 5 ; Parslow v. Dearlooe, 
4 East, 438 ; Brix v. Braham, 1 Bing., 281 ;;^2 Caine's Cos. in Err., 
811 ; S. C, 1 Johns. Cos., 73 ; Lansing v» Prendergrast, 9 Johns., 127 ; 
Stehbins v. Wiison, 14 Johns., 403 ; M. ^ F. Bank v. Caprou, 15 Johns., 
467 ; Hodges v. Chase, 2 Wend., 248 ; Brown v. Fleetwood, 5 Mees. <f 
Wels,, 19 ; Wells v. Mace, 2 Wash. Vt., 503 ; 2 Barr, 343; Crouch 
V. Gridky, 6 HiB, 250 ; Thompson v. HewiU,eBm, S54.); ^ 

;voL. IX. 16 
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The d^ibadant entered into a iN>nd to the ptaibtiffs, iiithe penal sum 
*of jQ250,' which fecited; that whefreas R. J. had agreed to become tenant 
to the plamtiffs of a*public-hous4)> §nd it was stipulated^ on the letting, 
that R. i4 should take from the plaintiffs all the ale^ j^pirits, &c., which 
should be ooosumed on the premises, and that he should become bound 
wiih a surety to pay for all the ale, dec, which- he should receive from 
ihe pleiintifis, to the amount of jS50, before he should have a fresh sup. 
ply from them of the same} and so should continue to do from' time to 
time, so lo^g^as he should continue tenant of the plaintiffs ; and thatwhen 
-he should cease to be euoh tenant, the surety should be liable to the 
plaintiffs for ectch sum not exceeding X50, which the said R^ J. should 
or might then owe to the said ;plaintlfrs for ale, dsc.,* supplied by them to 
him. The condition' then was, that, if R. J. should from time to time pay 
to -the platoti^ for ail the ale, d^c, which he should, from nime to time 
have had fVoiii them to an amount not exceeding £50, before. he should 
have had a fresh supply of the same, and when he shouKl become indebt- 
ed to them in that sum ; and if the said R. J. should pay the plaintiffs 
all sum and sums of money which he should owe them for ale, &c., not 
exceeding £50, wheu 'he should cease to be their tenant, the bond to be 
void : Held, that under this bond the surety was not liable for any sum, 
'OOt exceeding *J650, -which R. J. might owe the plaintiffs at the end of the 
.tenancy^ altlKMigh' he might have had from them, a further supply of ale, 
dec., at a time when he owed them jC50 and upwards.-^Se//er et aL v. 
'Jon€Syn» Me€^on4^ Wehbp'* R^ p. 112. Eng. (1843.) 

^(Bovm land Wise^ cited Btmsor v. Cox, 6 Bwi9,, 110 ; Whitcher v. 
JIaU, 5 jB. 4* O.iS^Q ; HoUy. Hadley, 4 Bing., 54 ) Dinm^ck v. Swrla, 14 
iM^ 4* W., 76a ;' IMvtfm^f tf Cumbridge y. Biddwith 5 M^ ^ W.^b^ ; 
-Ehdm y. * liime, § £iil|f *^ 485.) 



TRBSPAaS. 

In-lBtn'^ftodoli of tr^l^ss'for.^oods taken and carried away, which the 
^^intifr,'beTorefaotk>n brought, demanded to be returned to him, and 
.which the^'d^feadbDt])mniiaed to return; but which were attached on a 
writ agdinst *the"pfiintin while th& defendant was preparing to return 
them, the'iil^^asiird of dttmfl^es is the same that it would ha.ve been if the 
vl^lendant had letixmed th6; goods.— -JCaZe^ v. Sh^, 10 Meicalf's R,yp. 
ian. JUaw. V (1647.) 

' Th^dit8er of improved l«nd ki>ay*u8e all lawful means within hia 
power, to eni[|^il^lhji»';Hgbt tO>ex4lusiye poss^BSsion of his: land, ekho^ugh 
the land mav not be surrounded by a legal feq^e. 
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If cattle trespass upon iinfprdvecf land, Which is' ^ot strrrbuiKfed by 
'Uiicli a felhce, as -rdqtrifed by stdtute, the oVnei* of the land may drive 
'them dff, and may/ibi^ this purpose, set a dog upon them, provided he is 
^not in kny way Watiting in ordinary care and' prtideA^e, arising from the 
size and character of the dog; or in the manner of setting him upon the 
•cattle and afterwards pursuing thfem. — Clark y.Addms, et aL^ 18 Ver^ 
'irumt i2., j>.:425. (1847.) 

' Pbssession of per^nal property in .he plliifl'tiff Is sufficient evidenOs 
of titIe,=to etiable him to maintain trespass therefor, unless the defendant 
exhibits a superior title. * 

If the owner- of land has been disseized thereof, he' cannot after that 
'time maintain anf action founded upon possession, until he has regained 
it ; but by such disseizin, merely, the disseizor would not acquire a legal 
interest in the rents ahd profits, or in timber trees severed from the free- 
hold. • And should the disseizor cut the trees and appropriate them to his 
own use, he would be accountable to the owner for their Value, after he 
had regained the possession, but would not be iaccoohtable«fbr trees cut 
by a third person without his coni^ent or connivance. 

Where the owner of land has been disseized thei^of for the term of 
six years, and has brought a writ of entry to obtain ihe possession, and 
the disseizor has put in his claim for improvements made by him during 
his possesi?fon, and the Amount thereof has been found by the jury, and 
the owner of ;the land has Reeled to retain it and pay for* the improve- 
ments, the disseizor should not be made accountable for timber trees cut 
ttpbn the labd, during the diss^izen, by another without his consent or 
connivance ; and if the timber, thus cut, has come into the actual pos- 
Mssion of the owner of the land, and it is afterwards taken from him by 
<he disseizor, he may maintain trespass therefor against the disseize r for 
such taking during the pendency of the writ of ^ntry.-^^/*dzw» v. Ware^ 
85Jtfatne JS,,i>. 411, (1847.) 

At the iHal before Tenney, J., after the evidence was before the jury, 
bn both sides, the substance of which is given in the bpinion of this Court, 
the presiding judge intimated an opinion, that the action could not be 
Maintained ;' and thereupon the plaintiff consented, that a nonsuit mighl 
be entered, to be taken bW, and the action to stand for trial, if in the 
opinion of the Court it could be maintained ; and a nonsuit, on these 
terms, was then ordered. 

McCrilUt and Paine, aj'gued for the plaintiff, citing Stat,, 1821, c. 
47, sec. 1 ; 1 GremL Ev., 19 and 22 ; 1 ChiUyipn PL, 521, 522 ; 5/fltf. 
1821, c. 62, sec. 5; 10 Mass., 146; 5 Pick., ISi ; I Kinne's Law 
Compendium, ^38, om&I authorities there cited; 6 Mete,, 407; 4 Mass.^ 
416 ; 3 mi, 348. 

Kent if CvMing, afg^aed for the defeindant, and cited 10 Pick., 161 ; 
17 i^ass., 299 ; 14 Mas^,, 96 ; 1 MetC, 628 ; 8 Mass., 415 ; 15 Pick.^ 
S3; 22: Jtfdme, 451. 
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The opinion of the Court was drawn up by ,. , 

Shepley, J.— This is an action of trespass brought to recover the 
•value of certain mill logs cut during the former part of the year 1841, 
on lots numbered six and seven, in the town of Argyle, under a per- 
mit from Luther Lewis. The plaintiff had purchased them of the per- 
sons, who had cut them, and was in possession of them,, when they 
were taken by the defendant. That was sufficient evidence of title to 
enable him to maintain the action, unless the defendant exhibited a su- 
perior title. His title was derived from Joseph Kinsman. He pur- 
chased of the Commonwealth of Massachusetts its title to a tract of 
land, including those lots, in Fefaffuary, 26, 1833, and conveyed a part 
of it, including them, on March 20, 1833, to Hollis Bowman, who on 
the same day reconveyed the premises to Kinsman in mortgage, who 
assigned the mortgage to the defendant on Dec. 22, 1838. 

To defeat this apparently good title; the plaintiff exhibited proof of 
a conveyance from the Commonwealth to John Bennock, on Decem- 
ber 1, 1815, of a tract of land including those lots, and of conveyances 
of them froqfi Bennock through several persons to Isasfo Williams and 
Joseph Cotton, by whom they were conveyed to Luther Lewis on Feb- 
ruary 6, 1838. If these' conveyances were all operative, he became 
the legal owner of the lots. It appears, however, that Kinsman bad 
disseized Williams and Cotton, be^re they conveyed to. Lewis. And 
the owners would not after that time be able to maintain an, action 
founded, upon possession, until they had regained it* But Kinsman by 
such disseizen, merely, would not acquire a legal interest in the rents 
and profits, or in timber trees severed from the freehold. For the 
owuers, after they had regained the possession, might recover the value 
of them in an action for the mesne profits. The dfsseizor .would be 
considered, by cutting the trees and appropriating them to his own use^ 
as obtaining their property and not his own. 

Did the proceedings io the action of entry, prosecuted by Lewis in 
the names! of his grantors to recover the lots, change the aspect of the 
case, and transfer the mill logs from the owners of the land to their 
(disseizor? The tenant alleged, that the premises were holden by virtue 
of a possession and improvement for more than six years before th« 
ix>mmencement of the action ; and filed a, claim to have the jnry find 
the increased value of them by reason of any buildings and improve^ 
ments. And the demandants filed a claim to have them find what 
would have been their value without such improvement* A verdict 
was found for the demandants by the jury, who' also found the value 
of the land and the value of the improvements. The demandants made 
their election and paid the tenant for the improvements. The mill 
logs were cut, while, the premises were held by virtue of that posses- 
eion and improvement. But they were not cut by the tenant or by 
his consent or connivance. The tenant would become the' owner of 
woo^l or timber -cut on the premises during that time,, by him or by his 
agency. For all his proceedings in the management of the estate, 
taust be taken into consideration, to estimate the value of the imprpve^ 
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inent«y or benefits to the estate* All questions respecting them would 
be adjusted by the finding of the jury ; and no action for mesne profits 
could be maintanted against him for his acts during that time. But 
he couU not, in that estimate, be made responsible for the illegal acts 
of others, committed without his knowfedge or connivance, on the prem- 
ises; although their value might thereby be materially diminished. The 
' jiiry are not by the statute required to consJer or find, what damage 
has been occasioned by the acts of others without the fault of the ten- 
ant. The loss occasioned by such acts must in any event fall upon 
the owner of the land. Should he elect to pay for the improvements he 
would receive his land, diminished in value by thenfi. Should he aban. 
don it to the tenant, the price obtained for it would have been fixed at 
a less sum by reason of them. 

In this case there is no proof, that the- tenant was, or could have- 
been made responsible for the acts of those persons, who cut the logs 
nnder Lewis ; or that he could have obtained any title to them by the 
estimate made of the value of his improvements. The defendant can have 
no better title. 

Nonsuit taken off, and action to stand for trial. 



Under a declaration in trespass, which alleges that the defendants 
on a certain day, and on divers other days and tinies between that day 
and another day specified, broke and entered the plaintiff's barn and 
took and carried away his hay, the plaintiff may recover for as many 
distinct acts of trespass, as he can prove were committed by the de- 
fendants between the days mentioned in his declaration. ' 

But if seven^l persons are made defendants, and the plaintiff proves 
several distlhct acts of trespass, in some of which a p&rt, only, of the 
defendants wer^ concerned, he can only recover against all the defend- 
ants for those acts in which all participated. — Myrick v. Doumer et al,^ 
18 VermMi R.^p. 360. (1847.) 



/ 



TREES. 



Growing trees or grass'may be severed in law, from the land, and 
become personal property, without an actual severance ; as where the 
owner in fee of the land, by a valid conveyance in writing, sells the 
trees or grass to a third person ; or where he sells the land, reserving 
the trees or grass. — Bank of I^nsrnghurgh v. Crary, 1 Barhour^s R^ 
jp. 642. JN". Y. (1848.) 

• (PaxgBi J,, cited TciB. Law (fEas^fs^ 194 , 9 Bac. Altr.^ 64.) 
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TRUgXf AND ,TItpSTE^r^Aaf:])?T^ 

Truslci^ . undeiT aQs^a^igpiw^aV/or benefit of r ci|editor9 employ ,aR . 
agent to proceed to America. to; rqcovertpe^rt;, of the, aiisiga^d property,. 
Afterwards th© debtor^ beqpxw. b^pHrwpt,. and thre^ of the , trustees ar^. • 
appointed assigoeea; — !Hs/£l^..thx^t u^der the circ^ipstanqes of the c^ae^; 
the assignees ought tobetal^qw^d .ioi th^ir. ac^wnt^ tl^e, expanse of,^^ 
emplpyjng the.ag^^i 

F<>r the^purpoeepf 4)r^ngf0gjPX|>^aeS:>wUhin the,, descriptipn of Just, 
altewnoo^a, it js^not ne?iwjir)^ to shpw .that they have aqtuajly benefited , 
the estate, if there was a fair probability of thejir, <l9ing; so^--r£4? JW^<| 

4 

m 

A trustee who accepts the trust, must do all acts which are necessary 
and proper for. the^ due execution of the. trust ; be iinust act with reaaepa- 
ble diligence, and be vigilant in.the.difipharge of his duties^ To entjjtl^., 
him to the/pro^ction.of the. Court,, he must act as a pmdent man WQuId^j 
aQt in relation to his owj^ property, in those matters, where be, has a dj$-^| 
cretipn. A trystee whp permitted the debtor to retain the possession of u 
the trust estate, waste it, and use it as his own> was held responsible for> 
th^ injury 'to the. trus^ fund> out of his own esti^te^ — Harrum^^i^ak v. 
Mock el al., 10. Alahfima R,, f^ 18^... (1847.) / # 

• ^ 

TRUSTEE— PDBLIG CHARITT. 

Though a trustee for. a public charity is not called on for twenty yeara 
by the body to whom he is accountable to account, yet it is his duty to 
tender his accounts to such body without requisition ; and if he do not, 
he is liable to the costs of an information filed to compel an account ; 
even althougK in the result the charity prove to be indebted to such trus- 
tee.^ — Atlomey-General v. Gibbs, 1 De Gex ^ Smale^s Ch. JR., p. 166, 
Eng. (1849.) "' 



TROVER; 

Trorer will He ag«ii# anrO%er,.w;hp,.ta^c«a| ^Bpijty.iipoi^, a^^e«u- 
tion, which is by law exempt from attachment. 
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In such action, brought against the officer hy the execution debtor, 
who is the owner of the properly attached, the property being exempt 
from attachment, the writ need not be served uj)on the officer eighteen 
days before the return day* ' . - - , 

If a debtor being possessed of several cows, sell all but one, and that 
ode, being attached, and- sold on 'execution, v^brioj^ Irovetue^^wAJhA at- 
taehing offioer, the question may be • submitted 4o the J4Uy^.wbeil^oi the Baia 
of the other cows was intended to.operateaaMLao|DAlliaiM&rto£ith&pio.^ 
perty, or was merely colorable, not intended to cha!^ the^ynrbecship^ It> 
y not sufficients to entitle the defendaort to veoQTer,.^^ proTa.mesely that. 
th0 sale of the other cows was fraudulent dniact; for, if tso|.dtbose' cowoi 
might be- taken by the creditors of the phimtiKi4^^mikprntiY4»iHmmiUm^i 



UNAUTHORIZED BANKING. 

The sixth section of the title of the Revised Statutes relative to un- 
a\;0orJl?:ed .bo^t^ipg, applies .to foreign as w^ll as . dopestip corporatipns. 
And foreign, corporations are still prohibited fron(i keeping any office . in 
th j$. 3tM®, for . the , purpose, of . receiving deposits, or for . ai»3ountjpig notes 
or, bills. _ 

Where suQh a corporation aythorizes^one of it8^o9icers,.oran agpnt, 
to attend from time to time at certain known places in this State, for the 
purpose of receiving deposits, or for the purpose of discounting notes or 
bills, with the funds of the corporation, and for its benefit, such known 
places of attendance are .to be.consldereA t^ iO$pei[ VE>f discount and de- 
posit, of the corporation, illegally kept for the purposes prohibited by the 
statute^ f 

Axid the offioer or agent.of a foreign corporatioiii; w)tON ;th¥i9 cs^ries. o^ 
the business, of discounting notes and bj^s in Ahis* St^te^ Yfit'k] ^ funiis o^. 
such corporation,^ and for its benefit, TendQp*s h^^^f H^WQ^^}^ .^^^^^ ^^ 
the penalties prescribed by the seventh seqtioft^f the^a^t f^Utt^yje ,to us^, 
authorized banking. 

He cannot, therefore, bd compelled to niAke.adisi^ii^^iK^fjSrjof'Such vick 
laticm of the statute, to aid the. defence in a «!i)iit pit(ja^r^breug;bt in hiif 
own name, upon a note thus discounted thy kim aa the;^S^ pir.^^ pi 
a foreign corporation. 

A defendant is not bound to answer or disclose any facts showing that 
he has been guilty of any act for which he. je liahte«tOiai]^4n^i9Unei>t, or 
which can subjepl hira to a penalty,. or ifor&iti^tft^TrrDajfAirvV.) Br$^^.2 
Barhcmr's ChRi.p. 3Qlu K Y. (184^4 > 

(Thb Chancbllok cited Matter of £jf^ 1 f^aig^69l^,; Cfj^^Pffi^ 
of BidUmore v. Bateman, 1 Har. ^ John.^ 104.) 
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uncurrent money. 

Loaning uncuirent money , upon an agreement that the amount loaned 
shall be repaid in current funds, does not amount io usury where the dis- 
count upon the money loaned is very trifling, and the same will pass 
current in the market, in the way of trade. 

Such a loan is not a vidation of the statute, unless the;e is something 
in the transaction from which it is to be inferred, as a matter of fact,,tlyit 
it was a mere contrivance to obtain more than the legal rate of interest 
by loaning bills which were not intrinsically worth their nominal amount; 
and where it does not appear that the money loaned was not worth, to 
both parties, the amount at which it was received by the borrower.-^S^or- 
8on V. Duff, 1 Barbour's JR., p. 432. N. Y. ( 1848.) 



UNLAWFUL CONTRACT. 

No principle is better settled, than that where two or more persons 
embark in an unlawful transaction, and one gets the advantage of the 
other, and appropriates more than his proportion of the spoils to himself, 
the Court mil not interfere to make him divide with the others.— MiZfer 
€t al. V. Davidson, 3 Gilman's R.,p. 518. Ills. (1847.) 



VENDOR AND PURCHASER. 

Persons having distinct claims against another, arising upon separate 
and independent contracts, cannot join in a bill to enforce such clainis ; 
where there is no proof of a common interest in the subject matter. 

A purchaser of land has a right to buy up a prior contract between 
his vendor and another person for the sale of the land, with a view of 
extinguishing an Outstanding incumbrance, and charging the vendor with 
the consideration money. But he has no right to procure such contract 
for the purpose of defeating the title under which he claims, and under 
which he is in possession of the land. That the law will not, and ought 
not to tolerate.— IToad v. Perry, I Barbour's R.,p. 114. N. Y. (Id4a) 

Where there has been a public sale of personal property, the purcha* 
8er may leave it with the former owner, upon a contract, or from motives 
of benevolence^ and if the act is bona fide, it will not be liable to the debts 
of the former owner. — Simerson ^v. The Branch Bank at Deeatur, 12 
Alabama Ri, p. 205. ( 1848.) 

« ■ 

{Campbell cited WaMns v. Birch, 4 Tauni., 283 ; Joseph v. Ingra- 
lam, 8 Tauni., 838 1 Latimer v. Batson, A B.^ C, 652 ; Leonard r. 
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* , 

Baker ^ 1 ilf. ^ S., 251 ; Laughliii t. Ferguson^ 6 JDona, 118, and ease* 
cited ; 4 PorUr^ 252. 

Ormond, J., cited Kidd v. Rawlinsony 2 B. ^ P., 59 ; Walkim %. * 
Birchy 4 Taun/.y 823 ; Joseph v. trigrahamy % Taunt, 338 ; Leonard r, 
JPaArcr, 1 >/. ^ 5., 251 ; Latimer v. Batson, 4 J5. 4- C, 652 ; jBajiJfc ^ 
^/<i. V. McDade, 4 Por/er, 266 ; Abney y. Kingsland^ 10 ii/a., 363.) 



VENDOR AND VENDEE. 

When goods are sold, to be paid for by a promissory note payable at 
a future day, with surety, '&nd the vendee neglects or refuses to deliver 
the not6, the vendor cannot sustain an action on book account for the 
goods, until afler the time at which the note would have become due. 
The proper remedy is by a special action upon the contract.-^£d(2y ▼. 
Stafford, 18 Vermmt 22., p. 235. (1847.) 

Where the vendee went into the possession of a settlement of land 
purchased of the vendor upon the faith of his representations as to the 
title thereto, which representations were false and fraudulent, and known 
to have been so by the vendor at the time of making them, it wasr heJdt 
a Court of Equity would retain a bill at the instance oAhe vendee to re- 
scind the contract, notwithstanding the vendee had not been evicted from 
the possession of the premises, nor abandoned the possession thereof, nor 
had offered to do so. — Coffee et ah, v. Newson, 2 Kelly*s -R., p. 442, 
Ga. (1847.) 

( Whitfield and Cole cited Neville v. 'Wilkinson, 1 Brown^s Ch. (Per" 
sins' ed.) 475 ; Boyce's Ex'ors v. Grundy, 3 Peters, 210 ; Smith v. 
Richards, 13 Peters, 26; 1 Sugden on Veiidors, 5, 7; Edwards v. 
McLeay, Coop,, 308 ; 1 Sugden on Vendors, 284 ; 1 Story Eq, Jur,, 5oi, 
202,207; 2 Johns. CA., 519 ; 1 Brown's Ch.,bi6 ; I Bailey, 2b0,2b9; 
2 Keen,222 ; 2 Kent's Com,, 471 ; Cooper Eq. R,, 308 ; 14 Ves,, 144 ; 
2 Scho, 4- Lef., 486 ; 2 Swanst,, 388 ; 2 Bay, 76, 588 ; 1 Nott 4. McCord^ 
78 ; 2N.Sr McC, 184, 189 ; 1 McCord, 470 ; 1 Serg. ^ R., 438 ; 5 
\ Serg. 4- R., 204- 

Warner, J., cited 1 Story Eq., 200, 201, 202, 419/ 420 ; Smith v. 
Richards, 13. Peters, 26 ; Camp v. Camp, 2 4la. {N. S.), 632 ; Baam v.* 
Branson, 7 Johns, CKy 201.) 

One who receives property upon condition that it is to belong >to him, 
provided he pays for it a certain sum by a time specified, acquires no at« 
tachabi > interest in the property by jiaying a portion, only, of the pur- 
chase money. 

'And, if a third person purchase the interest of such conditional vend- 



\ 
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9iH Yssifsf^jergf 

to the amount paid under the contract, and then leav^ the property in^th^ 
possession of such conditional vendee, the property is not subject to at-' 
ta#haieot hy tlieMcre^itprs of .the p^i^n^hu^ in possessions unless fcnud 
ii^^faQt k^provod.r- Smirt^ v^ Foster, 18 Vermont i?:, p.. 182. (184'^^) 



VENDOR— MISTAKE. 

Where, by the miitui^ R»is^Horo( vQO^rao^ purchaser, as to the 
duration of a leasehold interest, it had been sold at « price considerably 
h^Q)¥rits^.yalaQK&iul. the. coaveyance. had been executed, aiyi the pur/oha- 
s^r Jet too possession i-r-Seld, upon a bill filed some years afterwards by 
tod.vQi^dDr against: the representatives of the purchaser, that the vendor' 
wfts^pQt en titled, to be: relieved against the. nystake^ — Okill.y, WkUtaicer^^ 
i P^^G^» ,^ Snmk'4 CA. ij^p. 83.. Eng.^ (1849.) , 

{Russell and Chandless cited Dowel v. Dew, I F. 4- C. (C. C), 345 ; 
Ilb^l^erry y.^Ctmneryy Lkyd ^ G. u SugcL, 185 ; Bree v* HoUfefIc, 2 
Ifoffgff 638 ; Cripps v., JBcoifo, 6 T: R., 606.) 



VERPJiCTf 

If a geperal.veidictfor the plaintifi* be taken upon seven^l counts in a 
declaration, and one of the counts is fatally defective, judgment will be 
arrested, on motion, though other counts, not liable to objection^ were 
CQye^d,.by thfi,V€irdict, — Syh^^ter. Y.,D^vmer,, 18 Vermont R.^p^ 32. 

(RoTOE, J., cited HaxeUine v. Weare, 8 Vl^ ^80 ; Hardipg v. Crur 
gieyST^., 501 ; Walker v.* Sargent^ 11 R,327; Needfutmy^MpAulep, 

VESSEL. 

When the, owners of a y;essQl have let. her pn, shares, for a certain 
ti^ne^ to the master^ who is to victual ;^nd man her> they cannot maintain 
an action for freight earned by the vessel during that time : such actioQ 
can be maintained by the master only. — Manter et atsl v. Holmes et aJ.; 
ip,a%a^'ffJB.,p.402. ilfw*. (1847.) 

(Sqatv, C. J., c]X&i ReynoJis v. Toppan, 15 Mass.^ 870; Taggqrd 
r Ldringy 16 Mass,, 363 ; Thompson v. Hamilton, 12 Pick., 425.) 



WIVB— SSPABATI fWrnOLTY, £T0. 3SJ^. 



WARRANTY. 

♦ 

A waiTan(9iiof,.B0iu)d]ie^.CQ¥eimwi»lJ:di^»fiaea wl|ich>a the ,.valu6\ 
of the thing sold, whether temporary or permanent. — Komegayy, WhiUf 
l»uyi&»Ms&vp.^$a; (1647.) 



WIPOW. 

The rightrOf a widpw to the personal estate of her deceased husband, 
ubtil a division thereof has been made, is a mere choee in action ; and if 
6^ marries agaip* and her husband does not reduce the same into hia j 
pc^ssession, the right will survive to her on his death. 

The right, of a husband to his wife^s interest, in the personal property: o 
of which a fo^er husband of his wife died seized is inchoate, and hiatitlev 
is complete only when a division thereof has been made and he has reduced «. 
thQ same intp his possession, — Harper v. Archer et aJ.^ 8 Smedes ^ 
Marshall's B;, p^i2^.: Miss^ (1847.) 

(Clatton, J., cited Wade v. Chimes^ 7 Haw., 483 ; Henderson v* 
Guyoty 6 Smedes 4* Marshall, 211.) 



WJFErr MORTGAGE. 

Wher^'A wife mortgaged her property, and then sought relief in. 
Ollaiioery upon the ground that, the contract was void in donsequence of. 
her disability to contiract^ a|^d it< w|i^ shp\yji ihal the lender acted in good, 
faith ; proceeded cautiously under legal advice, under assurances that 
the loan was for the exclusive use. of the wife, to whom the ^loney was 
actually paid; the ihtere^:upoo the loan paid for several years;, the.. 
XKirtgaged property insured by her* and the policy a^gigned to the mort- 
gagee; — a. bill to relieve her from the contract cannot receive the sane*. 
tien of a Court ofEq\xily,'^Bm$jeiux. v. Heath, 6 Hpfward^sU. S, R^p 
1^228. (1848,) 



WIFE— SEPARATE PROPERTY. 

When, piqwity is lOODveyed absp^utely} to a inarned wonian, by % 
fltmngerythe^ statute , of frauds ba9:no appUoa^JQai ina contest ))qtwc;eJD the« 
i|uf*^)i th^wcreditotsfif the bushani; it Asth€!refQ)^.UQimp(?^taii^>.wbQtl^^ 
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«r the instrument is, or is not recorded. — Neumurn v. JaiM3 e£ a/., 13 
Alabama R., p. 29. (1848.) 

(Leslie cited Smft v. Fitzhugh, 9 Porter, 58 ; Thomas ^ Howard v. 
Davis, -Q Ala.y 119 ; CatterUn v. Hardy et aL, 10 ii2a., 511. 

Ormond, J., cited Hartley v. Hurle, 5 Fe^., 541 ; Clancey on BigfUs, 
267 ; JSx ©arte -Ray, 1 Madd, C, 199, Jm. ed,, 115 ; Afyer* v. Peek^ 2 
^Za., 655 ; Oden v. Siubblefield, 4 ^&z., 40 ;, jStoiiTt v. jRiteA^A^.Q jPoTt^, 
39 ; O'Ndl et als. v. Teagae, 8 il/a., 349.) 



WIFE— TESTIMONY. 

■ 

The tjcstimony of the wife can never be received against her husband, 
except in proceedings instituted against him on her behalf. 

This rule holds npt only during the coverture, but also continues to 
apply after a dissolution of tlve marriage' contract, as regards transactions 
which took place previous to such dissolution. — Barnes v. Camatk^ 1 
Barbour^s R.y p. ^92. N, Y. (1848.) 

(Babculo, J., cited 1 PhU. Ev,, 83; Cowan ^ HiJTs Notes, 1554; 
State V. Phelps, 2 Tyler^ 374 ; Batclif v. Wales, 1 Hill, 63.) 

f ■ 

WILL. 

« 

Mere imbecility of mind in a testator, however great, will not avoid 
his will, provided he be not an idiot or a lunatic 

The term unsound mind in the statute concerning wills, is of the same 
signification as non compos mentis ; and any one otherwise competent, to 
whom these terms do not apply, may make a valid will* — Blanchard el 
<ds. V. JSestk, 3 Demo's R., p. 37. K Y. (1848.) 

A father bequeathed his business and stock in trade to his sons, wiA 
* a. declaration that a grandson, then an infant, should be admitted into the 
firm on attaining twenty-one, or in default thereof that the sons, or the. 
survivor of them, should pay the grandson j&lOOO on his attaining twen- 
ty-on&. On the bankruptcy of the surviving son before the grandson at- 
tained the age of twenty-one : — Held, that there was a right of proof fot; 
£1000 as a contingent debt. — Ex parte Megary el als., I De Gex^s JR., 
p. 167. Eng. (1849.) 

It is a well established rule of construction of wills, that no form^of 

lords' will constitute a condition precedent, when the intentbns of the 

testator, to be collected from every part of the will, dearly indicate a 

. different purpose.— Storil: et al. v. Smilsy, 25 Maine R.,p. 201. (1847.> 



MHU. 



(Bradhwry cited 4 Keni, 125 ; 2 Black. Com., 154 ; Co. LiU.f 218 ; 
1 SaUc., 170; 1 Hill Abr., 247, 248 ; Howard v. Turner, 6 Grc^n/., 106 ; 
Currier v. Ear/, 1 Sliepky, 216; Morton v. Barrett, 9 Shepley, 257; 
Sayward v. Say ward, 7 Greenl, 210 ;^5 Pici., 524 ; 3 Pc/cr*, 374 ; 1 
J?ac. il&r., 642 ; 7 M(M^., 229 ; SUams <m Real Actions, 22, 23, 73 ; 6 
Maine, 42.) 



If a testator, after making his will, sell previously to his death, 
great a part of the real estate devised, as to render it impossible to giv« 
effect to the dispositions of his will, it amounts to a revocation of the will* 
--/n re Cocker's Estate, 4 Barr's R^ p. 88, • Pa. (1847.) 

A testator directed that it should hp lawful for his wife, to retain in 
her hands and employ in his business any part of his assets not exceed- 
ing £6000, so long as she' should think fit if she should continue his wid* 
ow, and appointed her and hits son executor and executrix. The widow 
took the son into partnership with her in the trade, and they both became 
bankrupts : — Held, that the use of the jCOOOO in this trade was not ar 
employment of it in the testator's business according to the direction 'Oi 
the will, but was a breach of tVust on which proof might be made agains; 
the joint estate. — Ex parte Butterfield, 1 Be Gex^s R., p. 319. Eng. 

(1849.) 0r 

* 

Testatrix, by will, bequeathed £3000 in trust for C. for life, for her 
separate use, and after her death, for her children ; and in case there 
should be no such children, in trust for P. By a codicil, stating that.C* 
had been largely provided for from other sources, the testatrix de* 
ducted the sum of £2900 from the legacy of £3000, and revoked so 
much of the legacy accord ingly> leaving only £100 as a remembrance Qf 
her affection : — Held, that the legacy of £3000 was revoked in lotof arid 
that in lieu of it the legacy of £100 was given for the absolute benefit bf 
C. ; and that P. took no interest either in the £100 or any part of the 
£3000.— Sa//ord v. Sanford, iBeGex^ Smale's Ch. R., p. 67. Eng. 
(1849.) 

Where a will contains different trusts, some of which are valid, aiid 
wihers void, or unauthorized by law ; or where there are distinct and in- 
dependent provisions as to different portions of the testator's property, or 
llifferent estates or interests in the same portions of the property are cre- 
ated — some of which provisions, estates or interests, are valid, and others 
are invalid— the valid trusts, provisions, estates or interests, created by 
the wiU of the testator, will be preserved; unless those which are valid 
and those which are invalid are iso dependent upon each other that they 
cannot be separated witiiout defeating the general intent of the teatalQr. 
Uaxlun V. Corse, 2 Barbour's Ch. R.,p, 506. R. Y. (1848.) 

(The Cqajtcelcor cited Darling v. Rogers i^.Sagory, 22 Wend., 488; 
Parks V. Parks, 9 Paige, 117.) 
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WITNESS, £TC. 



WILL^ATTESTATtON OF. 

A will to be attested in the presence of the testator, must be witned^ 
ed within his view. It is not necessary to prove that he actually saw tfie 
* witnesses attest the wiH,* it is i^ufficient if, from their relative portion, 
' he ccml€l.see xhem.^^Hill Vv Bargee 12 Alabama E., p. 687. ' (1848.) 

(Ormokd, J. cited 7 Baci Ab,y 10 ;■ Casson v. Dade, 1 Bro. C. C.^ 
99 ; Davey v. Smith, 3 Sa/keld, 395 ; Doe v. Manifold, 1 M.^ 5., 294 ; 
Todd V. Winch^ta, 9i Mood. 4^ M., 12 ; 2^ C, <• P., 488.) 



WITNESS. 

'C^e joint milker of a doteV not. sued, is not a competent witness for 
his c6-maker 'without a release.-^^onui^a^ v. Salle, 12 Alabama B.^p. 
634. (i848.> 

(Collier, C. J., oited Thompson v. Armstrong, 4 Ala,, SSS ;Lo9eU 
V. Adams, 3 Wend^, 380 ; Hall et ah v. Cecil et al,, 6 Bing,, 181 ; Bike 
v: Bhike, 8 Vl:, 400 ; Pinmy v. Bughee, 13 F/:, 623 ; JetoeU v. Davis, 
6 JV. if., 518 f Spauiding v. S»«U, 1 Poi//., 363 ; 3 FhH, Ev., C. <f H.'s 
JVbto, 1520U1522.) 

^ Where s'depbsitfbn of) a wttmess eomes through the hiail sealed, di- 
rected to the oterk of theprdper GDurt,' with the usual post marks, it may 
be published, ahhouirh'the name of the commissioner is not written across 
tiie seal.-^Paril v. Bancroft, 12 Alabama Jl., p. 468, (1848.) 

'(GolDthwaite, Ji, cited (Monoer v. ^Millings, 2 S.^P.,ilQ.) 

A witness who has no interest in^the subject of the suit, but who Is 
liable for cf»^' oidy, is disqualified from testifying, the law looking only 
to the ftatore^and not the qtmntum of interest.-— Fa^ow v. The Merchants* 
^Bank<fMatmy^Keilf3M,,p.U0. Ga. (1847.) | 

(LtniiPtiK, Jij cited I Greenl. Ev,, sees, 347, 401, 402 ; Toumsend v. 
Downing, 14 £a*e, •:565; ifwi/y v. J5roww, 16 Johns,, 70; ScoU v. 
McfLeUuni 2 GreenL i?., 109 ; BoUoniley v. Wilson,. Z Starkie, 140; 
'Barman y^ Lesbrey,! HoU Cases, 299 ; Edmonds v. Lowe, 8 B. Jr C., 
407.) 

' < • . ■ ■ 

Where money has been received by a witness upon a judgment for 
iSo^ from the hands of the ^herifT, and such judgment is set aside on a 
motion to correct the taxation, an action lie* to recover the money ba^k 
from the plaintiff in the execution, and not frqpri the witness. 
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'witiirESs. *W^ 

Where a witness is examined, ho is entitled to his fees, though he be 
incompetent. His incompetency may be waived, or his interest released ; 
and it does not follow* that he was not ex&nditied', because he appears of 
record to have 'been incompetent. — Gray v. Alexander, 7 Humphrey's 
R(yp. ie. Term (1847.) 

A prormse to pay a witness $150 for his attendatice'^s sc Witness, 
which was to be reduced one half if the party prbmi^ing didilot si^cceed 
in the cause, is agaiiist sound policy, l^nd Cannot be dtifdtded.—Dawkins 
y. Gill, 10 Alabama R., p\ 206. (1847.) 

, ([Orwond^ J^ cited Loown* v. N^KdU, l5 PfeA::, 159 ;''jR(% rl^VeH, 
\'New Hdmji., 2^5.) 

After the testimony of a witness has been taken upon a commission, 
and the commission returned, the party cannot have a new commission, 
tore-examine the witness, merely on the expectation that he may now 
swear more definitely than b6fbr6 ; in'' the absence of any suggestion that 
the witness 4ias made a mistake, or that new evidence has been discover- 
;^d.—Raney y. Weed, 1 Barbour's E,,p: i2b. "jy/T. ' (1648.) 

*Where Aipon'ihe trial of an i^sUe, the :6VidfetlCe'ofli material wftrt#^ 
being uhcori-obbrafed/ and *Miig "iii '6ther 't*Sp(^Ct^ tfnSatJ^fiictcTy,- !«is 
been discredited by the judge, and the jury have given a verdict against 
the party producing that witness, this Court, upon being satisfied, by afH'. 
davits filed since the trial, that the evidence of the witness may be sub- 
stantially corroborated, will grant a new trial. — Shields v. Boucher, 1 
De Gex^ Smdle's Ch. K, p. 40. Eng. (1849.) 

A witness in narrating a conversation held between himself and an- 
other, cannot be permitted to testify what he Ineant by the questions 
asked by himself; but his meaning must be gathered from the import of 
the language, without the aid of a subsequent explanation of his own 
meaning. — Haywood y, Foster, 16 Ohio R,,p, 88. (1848.) 

When a note is attested by a'subscribii)g witness, and such witness 
,resides in another of the United States, and beyond the reach of the pro- 
cess of the Ck)urt at the time of the trial, evidence of the handwriting of 
the witness, and of the maker of tbe note, may be produced, and is com- 
petent proof of its execution. — Dunbar v. Harden, 13 New Hampshire 
R.,p.2lU (1847.) 

(Woods, J., cited 1 PhU. Ev. 473, U ed. by Cowen ^ Hill; Sluby 
V. Champlhif 4 Johns., 4G1 ; Holmes v. Ponttny Feake's Cas., 99 ; Cooper 
V. Marden, 1 Esp., 1 ; Burt v. Walker, 4 J3. ^ A,, 697 ; pudley v. 
Sumner, 5 Mass., 462 ; Cook v. Woodrow, 5 Cranch, 13 ; LdvingsUm v. 
Burton, 11 Johns,, 64 ; Wal/is v. Delancey, 7 T. E., 266, n. ; PTAttte- 
more v. Brooks^ I Greenl., 57, and note.) 



WRIT 0/ BKROB, ETC. 



WITNESS— DEATH OP. 

* 

A count on an instrument of writing by which the defendant acknow 
ledged he had received^ by the hand of J. S., 8200 in favor of the plain- 
tifis, is sufficient. 

It is necessary to the admission of evidence of what a deceased wit* 
ness swore to on a former trial, that it be proved by the record of that 
trial that the suit was between the same parties and for the same cause 
of action. 

And the precise* words of the deceased witness, and not merely the 
mibstance of them, must be proved.-^£pAra»n« et al. v. Murdoch, 7 
Blaekford'9 R., p. 10. Ind. (1847.) * ' 



WRIT OF ERROR. 

A plaintiff in error, in a cause where the people are defendants in 
error, who succeeds in reversing the judgment against him, is only re« 
iqwnsible for the costs made by him in the prosecution of the writ 01 er 
iQi.—SaM$ V. The People, 3 Gilman'e R., p. 838. lUe, (1847.) 
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IWDEI. 



ABATEMENT. 



AsATEVENT — ^^i^eo marriage cannot be pleaded in, • « 

What no answer to a plea in, • • • • 

When a writ will not be abated . . • • 

ACCEPTAPrCfi. « 

AiOCSFTAKCB-r-When a carrier canndt vary his reqxinsiybtliQr by. flpeeitV' • 54 

When &n« becomes binding . « i • « 112 

ACCEPTOR. 

AhcKfTon — ^When the, of a bill o^xchange is not liable for damages • 44 

Ef^ct of the hoMer of a bill giving time to; , u , F03 

Ab to a salt A^aknt, of a draft « . . 105 

ACCI1>ENT. 

AodOERT — As to damages in eauH of unavoidable, . • • '7 

When a carrier.is not hable for ntiavoidable, • .54 

ACCOMMODATION. 

AoooxHODATiGN — As to the difierefice between bnaneoi aad pofiei^ • 83 

When an, note will be invalid . • . . .84 

Nature and character of, paper . « « • 84 

When giving time to a mere* party will not diaohai|{e ondoiMri . • 104 

ACKN0WLED6MBNT. 

AcESOWLBpateft — ^What will be considered a sufficient, of deDt' • 70 

Effiict of an, signed by an agent . • • » 23C 
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ADMINISTRATION — ^ADMINISTRATOR — ADVANCES, ETC. 



ADMINISTRATION. 

AdministratioIt — Afl to a. settlement of, by administrator de bonis non 
Duty of executors in relation to expenses of, " . ' 

When a soil will not lie until after, . . 

ADMINISTRATOR. 

ADinNiSTBATOS — A bill filed against, for cancellation of a note 
What only, de bonis non tan recover from his predecessor 
A si^t to compel, to give additional security 
When an action must be brought in the name of, *. 

When there must be an actual presentment of a claim to. 
When the, is not a proper party to a suit 
As to a recovery by husband suing as, of his wife 
When land cannot he sold on, execution against the rights of, 
What necessary to give validity to, 's bend 



5 

111 
130 



2-4 

5 

5-7 

46 

59 

118 

119 

144 

145 



ADVANCES. 

r * 

AovAircfis — ^When a party will be entitled to interest on his, . 

^ As to the delivery of a note as collateral security for, • 

When a tliird party may have a judgment assigned to him for 
When a party will have an equitable lien for his, ' 
As to a. conveyance by parent to child by way of, ^ • 
As to, of money to a trader . . 



his. 



67 

IOd 
109 
166 
186, 187 
200 



AFFIDAVIT. 

AiTiDAViT-rWhat an, must show to support a claim on a note 

y^hen. the. Court will grant a new trial on being satisfied by« 



172 
855 



AGENT. 

Agent — Liability of, for interest on money in his bands . '• 

Liability of, for not collecting money on a note • « 

As to a purchase of laa J in his own name by - • 

When, cannot insist on a demand before suit • 
Liability of a bank for the acts of its, . 

Whan only 6 party wilt be, liable for the acts of an assumed, 
fffecl of adopting part of the acts of. 

When a corporation will be liable in damages for the acts of its, 
'When tll6 maker 'of a note will be considered the, of the endorser 
What not a sufficient demand of payment by, . 
As to power of, to accept bills of exchange . . 

As to authority of, to borrow money to pay workmen • » 

When the prmcipal is not a competent witness for, 
^Vhen a contract will not be reeoinded for want of authority in. 



7,8 

8 

8 

9 

32 

55 

6^- 

70 

107 

109 

165 

19'i 

207 

214 



▲GREEMBNT— 'AUBN — ^ALTEBATION, BTO. 



369 



AGREEMENT. 

AsRXEMENT — When an, to be valid must be in writing . ^ 

When an, for part profits will not constitute a partnership . 
As to an, which does not require a consideration to support it 
^ Efiect of an ante-nuptial, . . . . 

Effect of an, of submission to arbitrators 
When aUj ft>r compensation will be binding . • 

When an, will be held unlawful and voi^ . 
When a valid, cannot be made by parol • 

Nature of an, for indemnity 

When an, cannot be rescinded except by mutual consent 
Effect of an, to cancel a deed 

As ta an, tg give time to the drawer of a bill of exchange . 
When only an, to give time will operate as a discharge 
When a third party may have a judgment assigned to him by, 
When Courts will iuterfi,*re to enforce an, 
When interest cannot be recovei^ed unless under, 
'Efiect of an, that a case siiould be heard in vacation 
As to money advanced under an, . . • 

As to an, which will render a person liable as partner 
When only, in relation to insurance will be binding 
As to loaning ancurrent money under, . • . 



9 
10 
10 
. 11, 19 
13 
25 
25 
29 
44 
70 
94 

102, 103, 104 
104 
109 
131 
143 
145 
166 
194 
902 
248 



ALIEN. 
AuES — As to power of wife to, or devise her separate estate 



11 



•ALTERATION. 

Altzbation — What not such an, as will vitiate a note 
A suit for a fraudulent, of a lease 
What will be considered a material. 



106, 107 

150-153 

227 



AMENDMENT. 

AwEJ^puKST — When no, can be made to a sheriff's return 

'When an, of record will be allowed . . • 

Effect of an, of bill by plaintiff after defendant's default 



10 
II 
96 



ANCIENT LIGHTS. 

Ancient LiORTS-^Right of adjoining proprietors in relation t% 
As to a recovery by tenant for obstructing his. 



11 

148 



ANNUITY. 



Arrvitt — When an^ may be reached by a creditor's bill 



11 



/ 



MO 



AFF£At>^AaSinM'':?(m9^Jl4SSAl7I.T jKND UUnr£BY, ETC. • 



. APPBAL. 

ArPEAL — As to security becommg hiSohr^nt pending the» 
As to an^on dccotint of excessive d&mages . 
When plaintiff iii entitled to enter his, 
What cannot be gone into on the hearing oC an, 



5 

17 

29 

130 



ARBITRATORS. 

AsBTTBATORS — A sult to enforce an award of, t 

Effect of a sabihission when, refuse to sit . 
When a submission to, need not be in writing . 
When a corporation will be held to have adopted the report ofg 



12-14 
14 
29 
70 



ASSAULT AND BATTERY. 

Assault and Battery — What proof the Couct will permit in an action for, 
An action for, . . . ■ . . 

An action against husband and wife for, 

ASSETS. 

Assets — What/ administrator de bonis non can recover from his predeeessbr 
When a surviving partner may transfer the, of a firm 
When the, must be distributed ki discharge of liabilities 



14 
. f4-17 
129-130 



f . 



ASSIGNEE. 



AssiaicEB — As to an insolvent selecting his brother as his, . ' 

When money in the haf^d»of, will be declared a tmst fund 
As to a policy of insurance passing to an, 
When, holds a fund subject to the equities of adstgoiolr 
When a party trusts to the covenant of his. . . 

When, will be allowed the expenses of agent . • 

ASSIGNMENT 

AssiONiiEKT — What snfBcietit to prove an^ frandnleLt 

An action against sheriff for a fraudulent. 

When no interest wilt pass by an, . , 

When a mortgagee may make an, of his interest without deed 

What an after, cahfiot revoke 

When a railroad corporation may nfiake an, of its real estate 

When a receiver may sue without, • 

As to, of salary before due 
I [ What cannot be claimed in nti, for benefit of creditors . 



5, 

194, 

21^ 



18,20 

lOOt 101 

132, 134 

154 

195 

24C 



18 
18-22 
19 
22 
i^3 
69 
71 
79 
lOp, 101 



A^^GNOH — ASSUMPSIT — ATTACPJDIBNT, ^TC^ 
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NMSMT — What :e^ill,Ipe construed as .an e.qviit9ble>.pf.ft d^e|>( 
As to an, of a policy of insurance « • 

W'hen a party mast tender an, of a judgment 
As to acts done under an, for benefit of creditors 



170 
132 
215 
246 



^ . ASSIGNOR. 

AsBumoit — ^When a letter wriiltD by, may be g^ven in evidence • 

When money in the hands of, cannot be reached by a creditor's bill 
As to a fund being subject to the equiiies of, . , 



20 

80 

154 



ASSUMPSIT. 

AssvxFsiT-^An action of, on a promissory note • • 

When the-appropriate remedy is an action of. 
When, may be maintained for a horse sold on Sunday • 

ATTACHMENT. 

AxTAGHMEKT — ^When a non-resident cannot sue out an, . 
What may properly be denied in a return to a writ of. 
As to ii surety on an, bond becoming a competent witness . 
A motion for, for violation df an injunction 
Liability of a party who prevents the levying of aU;^ • 

Right of sheriffto break open a door to make an. 
Effect ,of takin||^:pr€kperty whidi is. exempt from. 
When property is not. subject tOj 



35-38 

89 

239 



23 

25 . 

45 

79-81 

117,118 • 

222 

^M 

250 



ATTORNEY. 

Attornet^-As to appearance by, in behalf of a deceased person • 
When a plea by, will be considered a nullity 
When instiuctions given to, will be binding 'Upcm the parties 
y^hen, cannot withdraw his name . . . 

When an, will not be liab^ for costs 
As to power of, to employ an assistant . « 

As to compensation of, being changec^ while a suit is pending 
As to an aj^p^gnment of n^ execution by, to sheriff 

AUCTION. 

^tCTiON*-A suit to enforce ]Miyment of a bid given at an. 
How, sales- are -to be considered 

AWARD, 

AwAXD— What no valid objection to an> . 
». An action to enforce an. 

When a conditional, will W binding . • 



1 
S3 
23 
23 
24 
24,203 

110 



25-28 
27 



13 
14 
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BAGGAGE— BANK — BANKERS- -BANKRUPT, ETC. 



AwASD— What sufiicknt to charge a co-sarcty with the terms of an. 
What BQ&cient in 'an» in replevin . . . 

BAGGAGE. 

Baggage— Liability of carrier for loss of, • 

A suit against stage contractor for loss of, . 
What not necessary to prove in a suit for the loes o( 



518 
29 



29 

29-31' 
231 



BANK. 

BiKK — A bill filed against a, to have a note cancelled 

When a, cannot maintain an action on a note . 

Liability of, for the acts of its agents . . . . . 

Right of, where it discounts a note on the £iith of representatioiui 

A suit by a, as endorsee of a bill of exchange . 

What must be shown in a suit for stealing, ^ills 

As to what will be considered unauthorized banking • 

BANKERS. 

• * 

Baitkers — As to money deposited with, being money lent 

Nature of the relation between, and their customers . . 



2^ 
31 
32 

100 

102-105 

108 

247 



234 

235 



BANKRUPT. 

Bakicxuft — As to the' debt of a, not being removed By his discharge . 3G 

Effect of an admissioi^ by, in his balance-sheet . > . . ^ 234 

As to a discharge under the, act being no bar to recovery of rent . 241 

BANKRUPTCY. 

*>. 

BijrxiiiTPTCY — As to a plea of, against an action on a promipe . • 35 

As to acts done by bankrupt after, . . , . 236 

^s to rent which accrued after presenting the petition jn, . 241 

BAR. 

Bar— What' considered no, to maintenance of a suit . ,12 

When a recovery of part of a debt will, an action for the residue 49 

When a discharge under the insolvent laws will not, an action on a note 102 

What will operate as a, to a future prosecution . , . 147 

What will not, the jurisdiction of State Courts , ... 233 
When the statute of limitations will, the recovery of money deposited 

in a bank ...... 234 

As to bankruptcy being no, to the recovery of rent . . 241 

BETTING. « 

BATTING — Efiect'of loaning' money for the purpose of, • , ,38 

Laws of Canada in relation to, . . ; . • ' ' 39 



BILL OF DISCOVERY — BILL OF EXCEPTIONS, ETC. 
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BILL OF DISCOVERY. 
Bnx or Disootsry — ^Wbat plaintiff most ehow to maintain a» 



1 



BILL OF EXCEPTIONS. 

Bnx OF Exceptions — As jto a, on account of excessive damage 
When it is not competent for a Judge to seal a, . 



43 



17 
144 



BILL OF EXCHANGE. 

Bill of Ezchakge — ^What necessary in a negotiable. 

When a; that falls due on Sunday may be protested 
Effect of the endorsee of a, giving time to drawer 
As to an agent accepting, . ... 

When notice of the dishonor of a, will be held saffieient 



43 

44 
102 
165 
176 



BILL OF REVIEW. 
Bill of Reyiev— What not sufficient to sustain a, 



121 



BILL OF SALE. 
Bill of Sals-*^A8 to a, authorizing the vendor to retain poflsefliion 



215 



• 



BOND. 

Boin>— What, sufikieht to discharge the obligor of a, 
What is considered the essence of a/ . 
As to the, of constables being cumulative . 
When^the nature of a, must be determined by the law whcfe it waf 

made . . . • • ' 

As to a forthcoming, becoming a judgment • 

As to the execution of a, by a prochein ami • 

When a suit on a sheriff's, will not lie^ . .. * • 

As to a, given as security for tenant . . • , 



7 

45 
65 

76 
144 
210 
224 

242 



BOOKS. 

BooKS->When the wife may testify as to entries made by her in herhusband's^ 49 

Effect of a party refusing (o produce, and papers . . 108 

Effect of notice of mortgage being entered on the, of a company . 176 

When a Tender cannot sustain an action on, account . . 249 



BREACH OF TRUST. 



B&EACH OF TRX7ST--What will be considered a. 
As to what wiil be held a, under a will 



^50 
253 



X 



264 BirSGLART—€A]iGO— CAVEAT SHFTOS| ETC. f 

BURGLARY. 
BusdLAXT-«-A8 to what may constitute the crime of« • • 50 

CARGO. 

Cargo — ^When there is an insurable interest in the, of a ship • • 118 

When a Tessel and, will be protected by a policy • . . 142 

CAVEAT EMPTOR. 
Caveat Enraoa — ^When a pvipha^r must abide the rule. Qf» • 215 

CERTIFICATE. 

OEBTincATB — ^What sufiicient to impeach the, of a bankrupt • . 35 

Whatthe,o( a notary should state . . • . 55 

CESTUI QUE TRUST. 

Cestui Que Teitst-— As to a deed executed to indemnify the> . « 57 

When the Court will not deprive the, of his eqnitable security . 57 

^ to a mortgagee having^ priority over the, . , 17Q 

CHALLENGE. 
Challehob—Ab to a« of juror by the state • • «* . 59»138 

CHANCERY. 

CBANCXRV'f'rMstf^mhfiri^wk iffithe-earoe in, as at law • , « 59 

As to a Quit in, for ji share i'ii.the profits . 193 

CHARTER. 

• . ■ 

Cbabtee — How an inquiry into a violation of, only can be had • 33 

Efiectbf provisions in the, of a Railroad Coiporation *. . 69 

Right of a Corporation under its, to make a promissory not^ • 70 

CHATTELS. 

CHATTELS — When an assignee cannot hold, against, a mortgage * 21 

'As to a suit by husba;id for personal, of wife . • 121 

As to a contract for the delivery of mortgaged, • « 16T 



. CHECK 

Qvcx— As to a^ given for money before it was doe • 80 

When a, may be endorsed without violating ii\janction • 60 



CBQSE in AGTION-r-COLLAT£BAL— GOMJiOIV CAARIiEB. Bia 205 

CHOSET IN ACTION. , 

Cbmb ut AcTiQV— As to the parchqse of, by attorney • • S3 

When xhs widow'A rigbt to the perB<Huil estate o/ her faEOslmul is a» • 251 



COLLATERAL. 

CquLATKSLAL — As to taxii\g a bank for stock pledged to U luSj aecvrity 

As to pledging a mortgage to a bank as, security « 

As to taking, security not opera tiiig as a discharge of emdois^ • 
Liability of endorsers of a blank note given as, security 
Wh«i a (Remand arising out of, matters cannot be set off 

COMMON CARRIER 

CoHXOir Cajirter — Liability of, for loss of bag^^s 

What will not constitute a party a^ . • « 

What, is botmd to prove in case of loss , . 

Wbat not necessafy in order to charge a party as a, . * • 

COMMON LAW 

CoiipiON Law — ^When the, does not require a submi^on ti> b^ ii^ wriliz^: 
. Validity of wagers by the, of England . • • 

Principles of the, in relation to actions 

As to ancient rule of, in relation tQ children • • 

As to what the husband may sue for at, • . 

As to disturbing a religious assembly being punishable at, 

COMPENSATION, 

Cqkpensatton—As to assignor receiving, for his services • 

Right of attorney to, after withdrawal from a ca^ . . 

.Effect of, of attorneys being changed while suit is pending 
When a pew holder will be entitled to, . . « 

When Equity, will grant, to tenant in common 

COMPLAINANT 
CoMPLAmAKT-^What, rotlst prove in a suit for divorce 



39 

.103 

104 

106^ 107 

217 



29 

54 

55 

233 



29 

40413 

79 

97.99 

135, 140 

213 



21 

25 

63 

201 

241 



. y 



97 



CONSIDERATION 

CpssipHUTiONt— What agreements do not require a, to ni|»port tWm 
What a jury may take into, in estimating duaa%gpB 
As to, in making a fraudulent assignment 
What, Insufficient to support a deed 
When 9 want of, cannot be shown 



"> 



10 

« 14. 15, 16 

19 

64 

I 67 



266 COH8IGN£E~-GONSTABL£— CONSTBUCTION OF STATUTB, ETC. 



CoHSi DERATION — ^Wh^n 8, glYcii in pursuance of a usurious contract wiL 
be upheld ... 

Effect of giving time to drawer for a yaluablci ^ . 

As to the* beinff paid by one party and the conveyance taken ' 

by another . . . 

Efiectf o the, of a bond proceeding from the wife 
As to a mistake in the value of the, given for land 
When mortgagee must prove the, of the mortgage « 
Effect oi a want of, in notes given by partners . i 

What wiU not be considered a valuable, . • 

CONSIGNEE. 
CoirsiGNEX — ^As to a draft drawn by consignor upon. 



8d 

103,104 

118 
136, 140 
165 
167 
193 
210 



100 



CONSTABLE. 

Constable — ^Liability of mreties on a, 's bonds . . 

Liability of justice who appoints a, . • ^ " 

CONSTRUCTION OF STATUTE. 

CoirsTBUcnov of Statittb — , in relation to purchases by attorney 
As to, in relation to absent defendants « • 

' CONSUL. 

CoRsiTir— A4 to Baits against, of foreign governments 

CONTRACT. 

CoMTBACT — ^Wh^, to be valid must be in writing 

When a loan by a bank will be held a usurious. 
When an action against a bankrupt may be brought on the original. 
When a, will be declared illegal and void . . ' • 

As to liability of common carriers upon their. 
When a*jworkman cannot abandon his, . . . 

Laws o£ New York in relation to judgments rendered on joint, 
«lAs to, being decided by the lex loci contractus • , • 

Where there is no implied, by payee to indemnify maker • 
As to parol evidence being received to vary a legal, • • 

Efiect of a, between executors • • • 

As to, made with idiots . . • • 

When an infant will be liable on his, . 
As.to a policy of insurance -being a personal, • 

E^ct of an express, to pay rent 

When a, made on Sunday will be declared void • • 

Ef&ct of parties engaging in an unlawful, • 

Wlfen a Court of Equity will rescind a, • • • 



65 
65 



23 
75 



233 



27,28 
32 
37 
41 
54,55 
67 
71,72 
77 
84 
105 
111 
123 
130 
132,134 
213 
239 
248 
249 



CONTRIBUTION — CONVERSION — CONVEYANCE, ETC. 267 

CONTRIBUTION. 

Contribution — When one surety may call on his co-surety for, . . 68 

What may be proved on a bill iiled by surety for, • * 240 

CONVERSION. 

Conversion— ^ What is not necessary where there is evidence of, . . 69 

When a receiver may sue for a, previous to -his appointment . 71 

■ 

' ' CONVEYANCE. 

Convey ANCS — As to 4he, of a doubtful title « . . . .67 

When a, will be fraudulent as to creditors . . . 118 

Effect of the infers name jiot being inserted in, the body of a, .119 

As to a, to husband jn trust for wife and children « . 121 

W^hat not sufficient to set aside a, . . • . • 165 

As to a, of land by parent toxhild . • . 185 

When a« to a child as an advancement will \^ sustained . . 186 

When the heir will be directed to join in a, . • • 201 
EBbct of propecty remaining with vendor after an absolute deed of, . 216 

... As to a, of property to a married woman absolutely . • 251 

CONVICTION. 

Conviction — What not sufHcient to sustain a, • . • .69 

CORPORATION. ^ 

Corporation — Liability of a Railroad, for neglect of agent * a * ^ 

How an inquiry into the violation of charter of a, can only be made 33 

When a Railroad, is not liable for the loss of goods . . 55 

Liability of, property to levy and sale. under execution . 69 

What wilt be consideied as the legal residence of a, . . 70 

Power of receiver of an insolvent, ... 71 

Efiect of the seal of a, being used by an officer (fe/acto • • 182 

A^.to a -town being a public, ^ . • • ' 225 

What will be considered an office of a foreign, • • 247 

• • • 

COSTS. 

Costs — When assignor will be decreed to pay complainant's, • .22 

When an attorney will not be liable for, ... 24 

, When obligee cannot recover, of judgment ., . . • 44 

When sentence to pay, may be passed . . , 71 

As to coerciBg payment of a debt by accumulating, . • 210 

What will not be considered a sufficient bond for, . . 227 

.. , When a trustee will be liable for the, for an information . • 246 

When liai^ility &r, will disqualify as a witness . . 254 



,# 
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COUETS — COUETS pF CHANCEEY — <;OVKNANT| ETC* 



i 



COURTS. ^ 

# 

CotaiTS-^When, have power to amend the record 

When, will look to the intentions of the parties . ,i 

\Vhen, will not disturb a verdict 

When an attorney cannot withdraw his name without leave of. 

What necessary to authorize, to reverse a decree pro conJtBW 

What not error in, on a trial for murder 

As to money in the hands of its officers being subject to control of. 

How only, can obtain jurisdiction in certain cases 

When, may assess damages • . « 

When the, erred in not giving instructions as asiked • 

When, cannot declare children illegitimate 

When, may permit t^^mony to be withdrawn . 

As to what does net depend upon the discretioii of, 

As Co questions which, cannot go into on hearing €»i I4)peai 

When, may after their judgn>ent .* , 

Right of, to inquire of jury respec^ng their vevdiet « 

When, cannot authorize a transit of a license « 

When, may discharge an inquisition of lunacy . » 

Power ^, to discharge a jury daring a trial for miinier 

When, will grant a perpetual stay of proceedings • 

As to, pronouncing judgment on Sunday 

When, will not interfere to settle unlawful contracts . 



U 

13 

15 

23 

' 57 

59 

59 

71-79 

87 

01 

97,99 

108 

123 

130 

145 

' 148 

156 

159, 160 

168 

210 

239, 240 

248 



COURTS OF CHANCERY. 

•'<}pBTS OF Chancery — What not sufficient to justify th? interference pf, 81, 107 

When, c^inot declare children illegitimate . . ' . 97, 99 

Principles upon which, assume jurisdiction . . . 147 

When, will protect the separate estate of the wife . . 163 

When, will relieve a surety . . . , 207, 208 

When, will not relieve a wife from lier contract . . 295 



COVENANT. 

CoVKNANT — Effect of a; not to sue one signer of a note 

What sufficient to' deprive a party of all benefit from a. 
When a party will be considered as trusting to a peivonal. 



79 
153 
115 



CREDITOR. 

CbjjEPItor — llight of, over accommodation endorser . . 

When an assignment will be held void as against, . 
What a, may avail himself of in an action against a bankrtip^* 
What will entitle a,' to equitable relief 
As to an assignment fof benefit of, . . • 



2 

;i8,20 

35 

81 

100 



CBEDITOR's bill — CRIMINAL-— GBOSS NSTES, ETC. 



M9 



CuDiTOH — Gfiect of the, neglecting to enforce his remedy . • 

As to a fraodolent combination to defeat the claims of> 
When the widow will haye no priority over other, . 
When a gift by parent to child will be good against existing. 
As to-the rights of separate, of individual partner 
When a, of a company will be restrained from suing a shareholder 
When a purchase by one, will be void as to others - . 

CREDITOR'S BILL. 

Cbsditor'sBiiw— ;When an annuity can be reached' by a, 

When a« will have priority over an assignment . • 

When the salary. of a clerk cannot be reached by a, . 

What a» must state to justify the interference of Chancery ^ 

CRIMINAL. 

6sniiNAL— What is considered a sound principle of, jarisprodenee 
As to the right of Circuit Judge in, trials . i 

When obstructing pfofeiess will be a, offence . . 

WheB words not actlonabde may express 8> ehargs • 

CROSS NOTEa 

Csoss Notes — Liability of makers of, . • * . 

« 

DAMAGES. 

l&uiAOES — As to recovery of, for accidental injury • 

What the jury may take into consideration in assessing, 

When a verdict will not be set aside fur excessive. 

As to acceptor of bill of exchange being liable' for. 

As to, against a Justice for misconduct of constable 

As to liquidated, for non-performance of contract 

When a corporation will be liable for. 

As to, for diverting the travel from a turnpike 

When an officer is liable in. . 

Measure of, against a factor for selling below limit 

When sales of goods cannot be computed in, 

An action to recover, for false representations 

When no recovery can be had vAthout proof of, • 

As to, for obstructing the lights of a tenement 

An action for, for a trespass . « 

When unliquidated, cannot be set off . 

As to, in an action of trespass for taking goods 

DEATH. 

DiATB-r-As to, Df defendant prior to^ommencementef suit 

As t(h of principal in a note giren lor a partiooUr ot^et 



109 

117,118 
163 

187, 189 
193 
213 
216 
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80 
81 



81 

13V 

i 178 

228, 229 



82|64 



1 


. . 44 


. 15,16 


44 


65 


67 


.70 


'85 


85 


112 


115 


. 116-117 


145 


148 


203-207 


.217,218 


242 


i . 1 
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DEBT — DEBTOR — DECLARATION,' ETC. 



l^EATH — Efiect of the, of the equitable owner of real estate 
' Rule as to the admission of declarations after the, of the partjr 

As to an alias execution iseaed titer the, of defendant- 
As to losing the benefit of a bill of exceptions by, of Judge 



DOO 

108 

. 109,110 

144 



When the, of the principal attorney will revoke the power of the sub- 
stitute ...... 203 

As to, of maker of a note before it becomes payable . « 211 

As to, of sheriff before paying over money collected ; . 324 



DEBT. 

« 

Debt — As to an agent paying the, of another with his principaPs money 
* Who may sue when the evidence of the, is not in form negotiable 
Righr of endorsers who have been compelled to pay the. 
When an action of, on a judgment will not lie . 
How a judgment creates a, . . . . 

Efiect of an order for the payment of, . ' . 

When only a, can be charged on the wife's separate estate « 

Liability of partnership effects for the payment of its. 

When the principal tlebtor will be forced to pay the« . . . « 

« . 

DEBTOR. 

Debtor-^As to making a party a, without his consent' . 

As to an assignment by an insolvent, . t . 

When an assignment by, will be considered fraudulent 
When' the estate of wife does not become a, to the husband • . 
Eifect of the goods of a, being secreted in the house of miQther 
As to breaking open the', *8 door by sheriff . . • 

Effect of a irustfe permitting the,- to retain possession ^ 



9 

22 

57 

74 

76 

107 

164 

193 

209 



9 
18 
20 
122 
219 
222 
247 



DECLARATION. 

'PacLAitATiON — What will b^ considered a departure from the, 
What not sufficient to sustain a, for fiilse representations 
As to a judgment on part of the counts in a. 
What must be set out in a, 
Admissibinty of dying. 
As to a, in case for libel 
As to^ what is not necessary to state in a, . 
Efl'ect of numerical figures being used in a, 
Wheti the, of ohe member of a firm is not admissible . 
What may be recovelred under a, in trespass . 
Eifect of one count in a, being fetally defective 

DECREE. 

DscKCB — When the Court will not reverse a, taken pro ^onfiwo 
When an erroneous, will not be disturbed . 



36 

88,89 

92 

92 

101,108 

154 

173 

176 

192 

245 

250 



57 
93 



DEED — DEFAULT —DEFENCE, ETC. 



371 



Decree — As to a, declaring children illegitimate . . 

What not aiifficient to affect the validity of a, 
Whena, creates no lien upon land . •. 

When no, pro confesso can be rendered 
What necessary in a, for partition . • 

When a purchaser pendente lite will be bound by the. 
When a Court of Equity will, specific performance . 

DKED. 

Dbei^ — As to an easement passing by, 

When the interest of a mortgagets may be assigned without, 

Wha< cannot be proved to support a. 

When a, will take effect from in certain cases 

As to what is not a, but a testamentary paper 

What will- not render void a. 

When detinue will lie for the recovery of a. 

An action' to compel a co-trustee to deliver up a. 

Effect of a married woman uniting with her husband in a« 

When a. creditor may file a bill to set aside a, 

V/ hen a, does not convey the wife's interest 

As to what is sufficient to render void a. 

Effect of a, of settlement beiag unregistered 

As to a mistake in the probate of a, . . 



98 
121 
146 
171 
193 
213 
23} 



9 
23 

64 

93 

93 

91 

94 

94-96 

100 

118 

121 

151,li)3 

163 

166 



DEFAULT. 

Defattlt — What amounts to a waiver of, by plaintiff 

When Equity will relieve a party who was guilty qf no. 



96 
107 



DEFENCE. 

Defence — When bankruptcy is no, to an action at law 
Right of a party whoVas ignorant' of his, 
, As lo evidence which cannot be used in. 

As to a, on notes made by partners . • 

What not a good, to an action for rent 

What a warehouseman may show in, to an action 



36,37 
107 
149 
193 
313 
219 



DEFENDANT. 

DntwnANT^As to taking the wealth of, into a.^covnt in assessing damages 14, 15, 17 
As to making a fraudulent assignee a party, , ^, 18 

When.the, must plead in person . , , .23 

Number of challenges to which, is entitled . . . .59 

Effect of a, remaining fraudulently mute when questitMied as to his guilt 69 



272 DELIVERY — DEMAND — DEMURRER, ETC. 

Defsiidant— Effect of » co-, not being served with notice of suit • 74« 144 

What a, admits by default . . . . .86 

Liability of, for representing himself insolvent . . 88 

WheR, will be discharged by the act of plaintiff . . 104, 105 

Liability of, as endorser of a blank note . . * • 105 

When, will be entitled to relief on the ground of fraud . • 107 

When one of several plainti^ is a competent witness for, . 193 

What not sufficient to entitle, to recover . « • . 246 

What a, is not bound to disclose . . . • 247 

DELIVERY. 

DfiLiTERT — ^When a defect in a bond cannot be supplied by proving a • 45 

When a, must be proved in order to recover for goods sold * 50 

As to the, of a deed after it has been recorded . • .93 
* 

As to, which will not discharge an executor . « 110 

What will be held a good, of a deed . - . • * ltl5 

DEMAND. 

DtiuiTD — When an ft^t Will not be liable for interest before, . 8 

When agent cannot insist on a, before suit .• « .9 

Effect of a submission of all, to arbitrators . . . 13 

. What considered a sufficient, by a bank on a note • . 33, 34 

When a widow may make a valid,' for support . . 46 

When no, is necessary . . . . .69 

When a judgment is only evidence of the extent of plaintiff's, . 74 

What not sufficient to authorize a, at a particular place • . 96 

As to evidence which is admissible to show a waiver of, • 105 

As to, on a note endorsed when overdue . . . 105 

What not a sufficient, of payment by agent • , . . 109 

Effect of a note made payable on, and at a place certain . , 210 

When a, cannot be set off against the payee of a note . • 217 

When there is no cause of action until after, • . . 239 

DEMURRER. 

DkxvRREK — As to a, to an action on a new promise by bankrupt • ^7 

When a judgment on,'is conclusive . . , , 144 

As to a plea which was held bad on special, • • 155 

* When a declaration. will be held bad on, . . . " , 176 

DEPOSIT. 

Ddobtt— As to recovery of, by a party to an illegal conttAct • . 89* 49 

As to, of money with a banker . . a • 234 

DEPOSITION, 

pxrosmo.v — As V9 a> of witness passing throigb the mait ' . . 854 



DEPXnr SHERIFF — DESCENT — DETINUE, ETC. » 278 

r 

DEPUTY SHEiRIFF. 

0BFUTT Sheriff — When a, canuot amend his return ao as to discharge 

feds priBcipa! . ^ . . . ' . 10 

As to acts dtone b^r, after insolvency of his principal' • • 18 

Validity of acts of, helbre taking the oath of office '; . 183 

As to r/nm htfving taken the oath of office . . • 224. 

DESCENT. 

'^BSCBirT— As to a posthnmons child claiming hy, . • - • ^7 

As'tof of landifon the death of the ancestor • * • 144 

DE?riNUB. 

0nrmuE — When, will lie for the recovery of a deed • , 94 

What not necessary to maintain, « .95 

DEVASTAVIT. 

DivASTATiT — When executor may recover for^ of huB co-ezecntor 111 

DiBVISG. 

Divm— -When the husband takes no beneficial interest in the, . 159 

DILIGENCE. 

0iLHriNCft— When a common carrier will be held to strict proof pi, . %$ 

How a notary may give notice of protest after due, . . • 56 

As to stage owners being obliged to use ordinary, . . 231 

As to a trostee being bound to use ordinary, • « 247 

I>I9CHARQE. 

BUkmABAB— As to', of a solicitor by infiint defendant • * . 130 

What will amount to a, of insurers . . * • 132 

When Courts will not, an inquisition . • . 159, 160 

As to a, of jury during a trial for mtirder • • .168 

What will be held as a, of a promissory note . • 174 

What not sufficient to warrant the, of an overseer • . 185 

When a, in bankruptoy win be no bar to an action for rent • 241 

• 

DISTRIBUTEES. 

DMnuBVTxss — As'to a debt due by the, of an estate to the testator . 153 

DIVORCE. 

X}3T0AC»-*What complainant must prove in a suit for a, . • • 97 
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OOMICIL — ^DOWER — EASEMENT, ETC, 



DOMJCIL. 

DoiaciL — As to a notice of protest being left at the, of a sabeeqtient widoner 56 

When a contract cannot be* varied on account of change of, , 76, 77 

Cases where no regard will be had to the, of the parties . . 79 

As to a demand where the maker of a note has no, in the stato . 96 



DOWER. 

PowiB — ^When there can be no assignment of, 
When the right of, will be barred . 
As to an ia&JXt feme eojoert barring her right of. 
What necessary to entitle a widow to. 



• * 



100 
100 
117 
186 



EASEMENT. 

JEIisEifsiiT — ^As to an agreement which is in substance an. 
When the owner of land holds it snlyect to. 



9 
101 



EJECTMENT. 

« 

Ejsctmbut— When an action of, will lie without a notice to qoit 
When a party cannot maintain 



101 
326 



ENDORSEE. 

Ehdoxseb— pAsto what will not bar an action by, of a note 
When, wiH have the right to recover on a note 
'Duty of, on the death of the maker of a note 



103 
105 
311 



ENDORSEMENT. 

ft 

Eudoxsemeiit — As to, of a note by attorney fot the purpose of bringing suit 34 

Effect of an, of a note in blank •44, 105 

When defendant will be bound to make, . (81 

.'what will be considered a sufl^cient, . . , . ' , 101 

Effect of all the payee's names not being upon the, . • , 105 

As to an, on a blank note being a letter of credit . 107 



ENDORSER. 

EkdorseR'-As td a release of accommodation. 
As to a waiver of notice- i&c. by. 
What notice of non-payment sufficient to charge, ■ ■ 
Right of, under a deed for indemnity 
As to a demand which is not 8uflici<^t to charge. 
When the, will be liable without a demand on the maker 
*What safiSeif o^ to diachaige an, 



' r 



2 

. . 10 
. 33,34 

57 

96 

36 

102, 103, 104 



EQUITY — ERA-StTRE — ^ERROB,' IfTC, ' 275 

BIndobser— Ab to a suit by, of a draft after transfer . 105 

Lial>iHty of, ofablanknote . . • 105 

When notice most be given to eacb, . . . 174, 175 

What necessary in order to charge the, . • . , S07 

When an, must give notice to his oo-, . • Sll 

f 

EQUITY. 

EODITY— When, will subject mortgaged premises to pajnnent of the debt , 2 

What a creditor must do before, mil interfere . . . . 81 

Nature of the rule in, in relation to sureties . • . . 103 

When, will rescind a contract for fiilse representationa . . 113, 349 

As to what can be ascertained only by a Court of, . . > 123 

The principle upon which wills were origioally sustained in, • 141 

When a Court of, will correct a mistake . . 166 

When, will subject the real estate of a firm to payment of its debts 200, 201 

When, will compel the principal to pay the debt . . 209 

When a Court of, will not relieve from a contract . . . \ 213 

What cannot be set o|Fin, against a legal demand . . 218 

When only a Court of, will decree specific performance 230 

ERASURE. 

Erasuri^-Ab to- a re-entry upon premises for an, in the lease « . 151 

M ERROR. 

Error— -What cannot be assigned for, . . . . • 16, 108 

As to the sufficiency of the declaration J)eing assigned fort 89 

When the admission of evidence cannot be assigned for, . . • 90, 91 

Duty of a party who alleges, as the basis of his action . • 318 

ESTATE. 

SBIA.TB — When an attorney cannot legally purchase . real, . • 24 

A* to what the executor cannot charge against the, . Ill 

As to a beqnest not constituting a legal, in the husband . . . * 129 

As to what is not a valid claim against an insolvent, . 145 

As to merger only applying where there is a legal, . . 146 

As to what is properly distributable as the personal, of the testator 154 

When a debt cannot b^ charged on the separate, of wife . . ^ 104 

As to what only is considered the separate, of a co-partner . 193 

Efi»ct of a sheriff having ratable, in- a town . . 224 

As to when the, becomes absolute in the mortgagee . . 226. 

When it is not necessary to show that expenses really benefited the, 246 

EVIDENCE. 

EtiBBRCi — ^Aa to admission of, being assigned for error . • VI 



276 EXECUTION — EXECUTOR — EXEMPTION* ETC: 

EviDsivcE — ^When the selection of a particular assignee will be, of fraud. 18».20 

What competent, against an assignee ; . . . . 21 

Admissibility of, of the contents of a lost trunk . . ' 29,30 

Effect of, of a conversion . . . / 69 

When a judgment is not conclusive, of defendant's liability . \ 74, 77, 78 

What may be given in, to show a fraudulent intention . . 88, 89 

What will be presumptive, of the residence of the maker of a note 96 

Necessary, in a suk for a divorce ... 97 

♦ When- the husbtind inust produce, of non-access . . .'97; 98, 99 

What the endorsee will be allowed to prove by, . . 105 

Effect of withholding necessary, . . . . 108 

' When an authority will be presumed in the absmce of, . 132 

When a deed will not be allowed to be read in, . . 153 

As to a new trial on the ground of newly discovered, . 171 

When admissions of one member of a fiim may be gi^n in, . 192 

As to a party giving professional, . . . 202 

When confession of prisoner will be, for the jury . . 210 

When a promissory note cannot be given in, . . 211 

As to what may be used in, • . . 216 

As to what is sufficient, of title . 243 

What necessax^ to the admission of, of a deceased witness * • 256 

EXECUTION. 

Execution — A suit against sheriff for the fetorn of an, unsatisfied « 18-22 

When an, against the property of assignor will be upheld .. J21 

As to a purchase of reai estate by attorney under his client's, .' 24 

As to real estate of a corporation being subject to sale under, . 69 

As to judgments which cannot be enforced by, • . .78 

As to granting a stay of, on a judgment . . . . 102 

When an, Will be considered an absolute nullity . 109 

When an, cannot be enjoined . . . 109 

What cannot, be sold .under an, at law. . . . 122 

When the sureties jof sbenff will not be liable: for mooey eoltected t>n ta, 224 

• * As. to two, being i8ro«dt>n the same judgment . . ; 240 

EXECUTOR. 

r . ■ 

•BticiTTOB^— What not sufficient to discharge an, . 110 

When an, may be^avged with interest . . .. 110 

When the estate will not be liable for acts of, - , . Ill 

When the, of a Innatio wiU be -liable for goods fomisfaed him • 162 

EXEMPTION 

;5xsMPTioM — As to, of artieles from levy and sale • * . • ill,l*l^ 



FACTOB— FXLSE nCTHlsaNM&mv-FAIiSS !^&TfiNC2$, ETC* 



27ir 



FACTOR. 

Fi6yQX*-rIiabilit|r of, for selling below tEsait 

What amounts to a promise of payment by, 

FAIiSE IMPRTSdriVrElSrT. 

False IhpiUsokmeiit— What snj^cient to constitute. 



list 

113 



112 



FALSE PRETENCES. 



F±JAt PsETENCB9— As to cheating by, 
'ktde as^to purchase pf goods by. 



113 

114,115 



FELONY. 
Fblont — ^What will be considered as & febmous act 



157 



FEME COVERT. 

Fbms Covert — As to an infant, barring her right of dower 

Nature of a contract of insurance by, . . • / 

Power of a, to make a will . . • 

FIERt FACIAS. 

FiXKi Facias — ^E£fect of a sale of prot>erty which is soliSect to lh» lieb' off 
A trial of the right of pso^erty leiried on under a writ of, . 

FORECLOSXmE. 
FoEfeCLOSUXB — As to tbs right t» rddeeov before, of mortgage . 

FORGERY. 

FoxoEBT—Efl&ct of a payment obtained by, • • • . 

When falsely signing the name of another is not, 

FRAUD. 

FftAUD— What sufficient to overcome a general denial of, in the answer 
Effect of a certificate in bankruptcy being obtained by, . 
As to an escape being obtained by, ■ . , 
As to, or cdncreaiment in a sdle . . 

What amounts to aets of positive, . . • 

When all the parties to a, will be affected thereby 
, As to obtaining possession of property by, . • 

When a purchase by creditor will be a badge of, 
Wh^n, in fact must beifiroted . . 



117 

135 

136, 141 



50 
. 133-133 



396^ 



33 
45 



SO 

35 

*59, 60 

B9 

116 

117 

118 

316 

860 



y 
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F]UU0VLSNT--«ABNISHttENT — QOODS, £IC 



FRAUDULENT. 

FxAin>nLEiiT — ^What 8ii£5ci«Dt to prove an aasigsiuiieiit. 
What constitutes, acts 

When a carrier may avail himself of, acts of his-employen 
Eflect of a party availing faimael|pf, acts of others - 
A4 to a party, remaining silent when questioned by a justice 
Liability of a debtor for, representations * . ' . 
When a, sale will not afiect articles exempt from sale i 
As to a recovery in cases of, sales . ' • 

Efiect of parties entering into a, combination 
A3 to a, alteration of a lease 

Effect of, representations as to the solvency of maker of a iiote« 
As to, representations by vendor to vendee . 



18, 19, SI 
50 
54 

es 

69 
88 
119 
115 
117 
150, 151, 153 
915 
949 



GARNISHMENT. 
GimmsmaiiT— As to Clerk of Court being subject to, . 



59 



GOODS. 

GooDs-^What must be proved in an action on book account £>r, sold 
When the proprietors of a railroad are not liable for the loss of, 
When the Coroner may return, levied on by him 
As to the tortious taking of, by an officer . . . 

As to recovery hack of,, fraudulently purchased 
EBtcX of receiving a peomissory note in payment lor. 



50 
55 

69 

85 

113 

249 



GRAND JURY. 

GsAHD Jury — What a member of a, may be permitted to testify to 
As to how a, must make their presentment 
^eei of one member 6f a, being incompetent 



119 

. 193,124 

147 



GRANTEE. 

.GutEiTEB— When a deed will take effect from the time the, was entitled to it 
As to the delivery of a deed to the, after being recorded 
When a bill may be filed against a fraudulent. 



93 

93 

118 



GRANTOR. 

» 

Gkav Tos — As to an Instrument given by, being considered testamentary 
When, stands seized to use . . . • 

When a party stands in the place of a creditor of fraudulent. 



93 

95 

227 



GUARDIAN. * 
GuABPiAN — Ae to a sale of land by, for maintenance of wsrd 



lid 



HAI^DWRITING— HEIHS — HIGHWAt, ETC. 279 ' 

HANDWRITING. 

Handwriting — J^s to notice of protest not being in the, of nofeiry . . '^ 

When evidence of the, of a witness to a note is admissible . ^ S55 

HEIRS.. 

HsnUH- As to ^ posthnmons child being considered one of .^the, • . 97 

When land n^ay be sold on execution against the,* . •144 

• . . ■ - » 

HIGHWAY. 

HiaHWAY — As'to damages for opening a, unlawftilly . ,85 

When a surveyor of, is a cox^petent witness for the town . ,119 

As to an indictment for, robbery . . • • 128 

When lio action will lie for a defect in a, . . . 239 

• HOLPER. 

' ■ . . • ' -• 

HoLDBR — ^Effect of bank notes coming into the hands of a bona fide, . 39 

When the, of a note may lawfally make demand « . 34 

Right of, against the endorser of a note in blank . . . 44 y 

Wfien the, of a note will be considered a purchaser foe value. . 83, 83 
When t)iej of a note cannot recover without a demand on the maker 96, 97 

* Efi^ct of, of a bill giving time to acceptor . . • 103 

When the, cannot dispense with notice of dishonor . 211 

As to what is included in the term, . . . . - , > 211 

HUSBAND. 

Husband — ^When the wile may cancel a bond given to b^ and, • 45 

When the, may testify as to entries made by his wife . . 49 
When the, will not be entitled to a decree declaring bis children 

illegitimate . . . , ' 98, 99 

Effect of a married woman uniting with her, in a deed . t 100 

As to what the, may recover fi'om the guardian of his deceased wife 119 

As to making the estate of wife a debtor to the, • ■ • 122 r 

. Ab to a wife being convicted in conjunction with her, • . «^, ■ 129 ^ 
When the, must sue alone ..... .155 

When creditors of, cannot reach the estate of wife . . . 163 

When the, will be entitled to psoperty by survivorship . . 164 

HUSBAND AND WIFE. 

■ . « • • ^ * 

HtTSBAND AND WiFS — As to an aute-nuptial agreement between, . 11 

As to a conveyance of real estate by, . . . . 119-121 

As to a suit against, to foreclose a mortgage . . 121 ,. 

As to survivorship where, perish by the same calamity . . 135' 



28D INDICTMENT — INFANT — INJUNCTION, ETC. 

Httsband and Wifb — When a suit cannot be Bostained bf , . • 155 

As to a conyeyancf of land in trast for, . . , 163. 

As to a suit by, on a note given to them jointly . ^ . ^17 

INDICTMENT. 

iNDiCTMXifT — How an, must condude in certain cases . • ,81 

As to the only modrof preferring an, . . 1S3,'1^ 

What only is-necessary In an, for inisdemeanor , • . 134 

As to variance in different counts of an, . . . 124, 126 

When a description of an of&nce in an, is not sufficient . . 127 

As to a finding of guilty on only part of the counts in an, . 12& , 

What will be sufficient in an, for robbery . . ,128 

When an, will be held sufficient . . 147 

As to what will not justify under an, for libel . , 154 

As to yaiiance in an, for murder . . . « 167 

What not admissible under an, for resisting an officer . • 184 

As to a party disclosing an act which would subject him to, . 247 

INFANT. 

iKVAirr — ^What will be held a confirmation of eontraet by* . • 130 

As-to a new tenimet to a bill by, d^ndant . . . 130 

When a tiilQ «iay be pFOsecttted in the 'name of, by pi^oeMfi ami 210 

< . . . - 

INJUNCTION. 

iNJURCTioir— ^What fiot considered a violation. of, . . . 80, 81 

As to an, granted by the Chancellor on an amended bill ' • 130 

When the Court will interfere by, . . . » 131* 

" . INSANITY. 

Jhbahitt — Wh«t ml]y» will \te a pvoper ground of defmoe • . « 131 

When acta committed during, will not vitiate a policy • - ^ 157 

INSOLVENT DEBTOR. 

IifSOiitENT DsBTos — Effect of a general assignment by an, . « 18 

As to evidence of *irsad of, in selecting his assignee ^ • 18, 20 

* 

INSTRUCTIONS OF COURT. 

Ihstructxons or Couht — As to, in an action for assault and battery ,- • 14 

As to, being assigned for error ... . » 91 

As to, in an action for murder . . • . • 131 

INSTRUMENTS. 

lasniiTliEifTS— ^Ab to, which contain fraudulent trusts • . 19* S2 

When the negotiable character of, are no/^ revived . • 35 



mSURANCfe — ^INSniERS— 'INTEREST, ETC. 



281 



Ihstbuiients — As to the amount not being accertained by an, in writing S5, 88 

As to, which will be considered testamentary and not a -deed 93 

Effect of giving time to any of the parties to written, . . 1-03 

When a written, becomes voiS . . .151 

Whena written, wiH be held sufficiently proved . . 227 

When an, need not be recorded . ' . 251, 252 

When a comit on an, of writing will be sufficient^ . . 256 



INSURANCE. 

Irsubancb — ^What concealment will avoid a poKcy of. 
When the freight of a sb^ vmy :be in0ured . 
. Afl to a prohibition of assignment in a policy of, 
As to a recovery by tenant under a policy of, . 



64 
118 
132 
14& 



INSURERSw 
Insubess— Liability of carriers as»' of goods estnuted tip lliem 



54 



INTEREST. 

« 

titfBBSST — When an agent must pay, on money in his hands 
When no, will pass under an assignment . . 

When a party will be entitled to, on his advances 
When a jury may reftise to aQow, bv way of cknnagefl 
As to liability of executors for, . . * 

When there is an insuraUe, in €ie treigbt of a ship . ' 
What nolt sufficient to convey ihe, of the wife in the ptetxMelB 
When, cannot be recovered . . . 

When a party acqukes no attachable-, in propetty 
Afl to the, which will disqualify «' witness 



T,8 
19 
67 

110 
118 
119 
143 
249 
S54 



INTESTATE. 
IifT&teii«E--E£^t of the de«tb'>i»f, peiidinfg an appeal 



JUDGMENT. 

Jm»MXNT — When obligee cannot recover costs of. 

As to, rendered in one State being enforced in another 
When a, will be open for investigation 
When a, rendered' without a jury will be held erroneom 
When a, will be heH erroneous . . . 

When a, may be arrested after verdict 
As to an agreement to grant a stay of execution on a, 
. When Equity wflfubt grant relief against a, at law 
Afrlo a, at law in relation to false pretences 



44 

71-79 

76 

65 

92,144 

92 

102 

107 

112 



282 JUIKJMENT CREDITOR — ^JUD&MENT DEBTOR-^JUBISOICTIONy ETC* 

JuD&XBVT— When a, obtained by husband wiH belong to his personal repre- 

sentatiree .. . .... 135,140 

When a, of a Court is ret judicata 

What most be shown to authorize a reversal of a, 

Efiect of a sale under a junior, . . . . - 

Efiect of a, against principal and surety ,. . 

What not sufficient ground ior a motion in arrest of, . . 

As to a, being conclusiye as to the right of property 
As to Coa^ pronouncing, on Sunday • ' 

• When, will be arrested on motion .... 

JUDGMENT CREMTOR. p 

V ■ : ■ : 
JvnejiEirr Cbeditos — As to, filing a bill after levy . • ' 146 

When, may proceed against surety • . . 209 

As to, being compelled first to exhaust the property of principal . 240 

JUDGMENT DEBTOR. 

JvoGoaan Debtor — ^Wben the title of, to real estate is not divested . 145 

' When a sale will be held a in^ on the, . . 296 

JURISDICTION. 

f ^ . 

JuKSDicTfoiv — ^When a corporation may be subject to a special, . ' . 70 

Wha^ necessary to confer, in certain c(2bes . . ' . 71-79 

Whenaparty may prove want of, of Court' . ... 74 

As to, of Court to restrain by injunction • . . 130 

Asto, of State Courts . . . • . . 147 

When Chancery will entertain, of a suit ... • . 206 

. ' Whenaparty cannot bar the, of a State Court » • • 231 

' JUROR. 

JmoB^-When a, may be challenged by the State for Cause 59*126 

When a jury may be discharged for sickness of a, . . 169 

When a grand, will be an officer de facto . • . « 178,179 

As to sickness of, during a trial for murder • • 239 

ft 

JURY. 

Jvsir— What the, are to take mto consideration in assessing damages ' 14, 15, 16, 17 

As to setting aside the verdict of a, . ... • • 15 

As to the amount of damages being \nthin the discretioQ of a, . 17 

When the, may infer a promise to pay . . . .24 

'When the, may give the value of the property as damages . , 66 

: When a, is necessary to inquire of damages • • 85^ So, 88 



144 


145 


146 


170 


171 


231 


239 


250 



LACHBS<— Z>ANZ>^*LA1IDL01U>. £IC. 



28t 



JtnT— ^Ai to what the, most be mtisfied g[ in relation to fite lepreaentatioiiB 90,91 

When4L paper purporting to be a deed cannot be read to the^ 93 

When testimony may be withdrawn after it haa gone to tba, • 118 

When the existence of coercion is a queaticm lor the, « . 199 

As to evidence which Will be sufficient to oarry the case to the, . 132 

Effect of discharging a, nnnecessanly . • . 147 

As to what must be determined by the, . - . . 150» 159, 153 

Right and duty of a, in cases of lunacy . . . 159 

As to what -only is evidenee to go to the, . . . 165^910 

As to dischargyig thcy^'during a trial for murder 168 

Efiect of the, being placed in charge of an unstoom officer ■ 171 

As to liabiti^ of banker being a question for the, . . 938 

As to the verdict of a, being received on Sunday . S239 

When all questions will be adjusted by the finding of the, . • 945 

When the characler of a sale may be submitted to the, . 5M6 



LACHES. 

liACBBS — ^As ta recovery of damages where no, can be imputed 
As to an endorser being discharged by the, of the holder 



7 
911 



LAND. 

Land— Bight of principal where an agent purchases, in his own name 
When a demand need not be made on thej mortgaged 
Efiect of an agreement for the sale of. 
Right of owner of, on the bank of a navigable river . 
. As to a division h'ne between adjoining lots of, . 

* When, will not be considered public 

As to a defective description of, listed for taxation 
As to treq[)asB of cattle on improved. 



8 

46 
67 
101 
148 
903 
940 
943 



LANDLORD. 

Lajtdlord^-Ai^ to a promise by, to pay tenant for repairs 
A suit by, for rent of premises destroyed by fire 



148 
• 149-150 



LARCENY. 

» * ■ • 

Labcwt — What will constitute, but not amount to burglary 
What must be proved in a prosecution for, of bank bills 



50-^ 
108 



LEASE. 

LsaflB-^As to what will amount to a rescision of, 
Efiect oi fiandnlently altering a. 
As to a of land for th^ erection of a meeting-bouse 



149 

150 

. 901«909 
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LBQADY-^LBQAtE&'^lXVrn Slt^ 



LEGACY. 

JjBAitfr — When a legatee irfll not be entided to fais, . 
Whatamoants to a revocatioa of a/ 



154 
353 



• LEGATEE. 

LEa>.ATES — ^How a debt due by, to testator is to be treated 
When a sole, has no right to personal estate 



153 
154 



LEVY. 

la.VY-^EffecX of a, by the coroner on an execution directed to the sheriiT 69 

As to articles which are exempt from, and sale . . Ill, 112 

As to property which' is not subject to, for husband's debtd . ' 123 

As to breaking open a door for the purpose of making a, . 222 



LIABILITY. 

LiiSiUTT — As to an assignlneatwMch provides: lor fiitme^ 
, of a bank for the aetd^of itBf agent 

LIBEL. 

LiBSL— What not competent to justify .under an indictment for. 
As to suit by hasband and wife for a. 



19 
32 



154 
155 



MEN. 

Lien — ^As to obtaining a, upon the property of assignor 
What, on land may be paid out of the trust fund 
As to what will not defeat the, of a judgment 
When 'a judgment creditor Ynay lose his. 
When a marriage settlement creates no, 
f When a party will have no equitable,- fer advances . 
When a party will have no, on partnership property 
ASfto, of warehouseman on goods for storage 

LIFE INSURANCE 

LiFB Iksitsahcb— An action on a pciicj of. 

What Inost be shown to avoid a policy of, 



22 

57 
144, 146 
146 
163 
166 
195, 200 
220" 



135-142 
15« 



LOSS. 

Loss — ^What proper to be taken into account in cases of, and damage 
A fliiiv against a «tage contractor for, of baggage' ; 
When a rayroad company are not liable for the,of go6Ai 
A»>io a recovery of danlttgw for the, of toll 



16 



55 

85 



/• 



LUNACY — ^MAINTENANCE — ^MANDAMXTS, BTC, 285 

LUNACY. 

LmrACT — When the Court may discharge a commissioo of, . . 159, 160 

Liability of -executor for necessq^ieff furnished thfThmaiie dttiog, ' 162 

MAINTENANCE. 

Maintenance — Aa to a bond and mortgage conditioned for, . . • 46 

A suit to enforce a bond for, .... 46-49 

MANDAMUS. 

Mandamus — As to apptication by an individual for a writ of, . 162 

MANSLAUGHTER. 

Manslavohter-^As to whftt a verdict in, must state • • ' 125 

Wheiv a count will be bad for murder but good for^ . • 128 

When there may be a conviction for, generally • • . 167 

MARRUQE. 

Max:riaob— When, cannot be pleaded in abatement . « • 1 

As to a disMlution by Chancery of a, contract . ^ • 97 

As to a, contract executed in a foreign country . • • 463 

MASTER: OF VESSEL. 

Mastss of vessel — Liability of, for aiding in a fraudulent act • . 117, 118 

As to a departure from the usual course of the voyage by, . 142 

Duty of, in cases' of danger . . • 143 

When a seaman ' cannot recover wages of, . • 164 

As to imprisonment of seamen by, . . . '• 165 

When an action can be maintained only by, . • 250 

MEMORANDUM. 

Memorandum — Necessity of a, or note to give validity to a sale by anetioneer 25, 26 

As to right of wimess tb use a, . . . 165 

Effect of a, on a promissory note . . 172^^73 

When a, will be held to be part of the contract . . 174 

MISDEMEANOR. 

.Misdemeanor — What necessary in an 'indictment for a, . . . ' 124 

MISREPRESENTATION. 

.Mxsrbfresbntation — When a, is sufficient to entitle a purchaaer to relief . 113 

Effect of a party making intentional, • 416 
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MISTAKE — MORTGAGE — MORTGAGEE, BtC. 



MISTAKE. 

Mistake— As to a name being inserted in a note by, . 

When a conveyance will not be set aside on account of a, 

Efiect of a, in a written contract 

When a party will not be prejudiced by, of clerk 

As to, or delay of post office in deiiTering notice of dishonor 

When a party will not be bound by an obligation made through, 

As to a mutual, by vendor and purchaser 

MORTGAGE. 

MoBTOASE — As to a, executed for indemnity 

When a, will take chattels out of the hand of assignee 

When assignee may maintain an action on the, in his own name 

As to a, given to. indemnify endorser . • 

As to what .will not merge a, upon land 

As to a marriage settlement operating as a. 

What sufficient to establiedi an equitable. 

As to a, on goods subsequently acquired by mortgagor . 

When ESquity will not set aside a, given by wife 



105 
165 
166 
166 
176 
194 
250 



SU 



103 
145 
163 
166 
167 
951 
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MORTGAGEE, 

MoBTOAasB — When no action can be maintained by the, 
. . When the, cannot sustain an action of trover 

When a, must prove the consideration of the mortgage 
When a, will hsve priority over the eettui que tru$t . 
When a purchase, will be subrogated to all the rights of tlie» 



166 
167 
176 
996 



MORTGAGOR. 
MoBTSAOoR— As to an illegal sale of property by. 



166 



MURDER. 

MviovB — ^What can be assigned for error in a trial for, • • 59 

Kffeei of variance in the counts of an indictment for, . 15i4, 167 

As to instructions wliich should be given on a trial for, * • 131 

As to discharging a jury daring a trial for, . 168 

As to placing the jury in charge of an unsworn officer during a trial for, 1 71 

* Efl^t of the sickness' of juror during a trial for, . . 939 



NEGLIGENCE. 

Khzj&enci — ^Liability of a corporation for, of its agents or contractors 
iSfiect of} of a judgment creditor 



70 
U7 



NEGOTIABLE — ^NEW TRIAL — NEXT OF KUf, ETC. 287 

I 

% 

NEGOTIABLE. 

Kbooiiable — Who may sue when the evidence of a debt is not in form, 23 

What may be pleaded in an action against a bankrupt on a, note 35 

E^ct of a writing on the back of a, note . 101 

When an action may be maintained on a lost, note . 159 

NEW TRIAL. 

New TBUXr^^aaes where Courts will not grant a, . . 15» 216 

As to what a, should be confined to in certain cases . . 138 

As to. granting a, after the propeif tune for doing so has elapsed 144 

As towhat will be held sufficient ground for a/ . - . 171 

When a, will be granted on account of newly discoyered evidence . 255 

NEXT OF KIN. 

I " ■ • ' 

NsZT OF Kin — ^When the seitarate estate of the wife will pass to her, • 111 

NON-PAYMENT. 

NoH-pATKSinv-What sufficient notice of, to charge an endorser ^ . 33, 34 

When acceptor of a bill is not hable for damages on accotuR of, 44 

When notice of, must be given to each of the endorsers » . 174 

NON-RESIDENT. 

t ^ a 

fl^OH-RssmENT — ^When, cannot sue put an attachment • • 33 

As to costs where plaintiff is a, .... 24 

When a decree pro ednfesfo cannot be rendered against, . • 171 

NON-SUIT. 

• • • 

• KoH-Smr — ^Wheh plaintiff cannot be turned out of Court by a, • 55 

/ NOTARY. 

)ibTAKT«— What suffici^t notice of protest by a, . .33 

What the certificate of a, shoald state . . • 55 

When a, cannot be examined as a witness . 171 

When a, may hold k note as agent of the owner , • , fill 

« 

NOTE. 

.«KoTB— Right of surety on a, given for a particular object • . . . S|4 

As to waiver of presentment, &c., by endorser of a, . . . 10 

What application of the proceeds of a, cannot be revoked . . < 23 

As to authority of attorney to endorse and transfer a, . 24 
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NOTICE — OBLIGEE — OBLIGOR. 



JfoTZ — When money may be sued for before the, given for it is due 
Liabilityof endorser of a blank, . 
Effect of an' agreement to take pay in. 
Liability of joint makers of a, 
When a corporation may make a promissory, 
Liability of makers of cross, 
Role where no place of payment is mentioned in a. 
When a third party may sue on a, in his own name . 
As to the insolvent laws not barring an action on a, 
- What not a material alteration of a, • 

As to what may be lawfully included in a. 
As to an action on a lost. 

When a, payable to a third ^rson will not support a ciaiu 
As to, executed by partners in their individual names 
When a partner may give a, in the name of the firm . 
. When a party must return the, before suit brought 
As to a set-offof account not included ina, . 
What sacfa an alteration as will render a, void . 
Right of surety who pays a, . 

As to proof of handwriting of the maker of a, 



39 

44, 105 

67 

68/ 

70 

82,84 

96 

101. 

109 

107 

143 

159 

171,310 

193 

194 

215 

217 

227 

240 

255 



W NOTICE* 

NoncB-^When endorser may make an agreement to waive, &c. 
Manner in which assignee may give, of the assignment 
What considered sufficiedt, of protest 
What considered sufficient, of publication 
As to the necessary, before land'can be sold f6r taxes . 
£fiect of a party having, of fraud in the seller 
Efiect of insured fiiiling to give, of a second insuranee 
As to a judgment being altered without, to both parties 
When a lunatic is entitled to reasonable. 
When, of non-payment must be given to each of thtf^sadonen 
When a, of dishonor will be held sufficient 
As to a party being charged vdth, through a newspaper . 
When the holder cannot dispense with due, of dishonor 
As to, where the parties reside in the same town or ei^ 



21 

33,56 

57 

59 

115 

133 

145 

159 

m 
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OBLIGEE. 
Obuoeb — ^When the, may recover under a bond for indemnity 



4* 



OBLIGOR. 

OtOJfiOK — ^When the, of a bond will be discharged 
When the, may be sued by the obligee 
As to several, adopting one seal 



7 
44 

91^ 



OFFICER — OMISSION— ORDBR, XTC. 
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OFFICER. 

OmcEK — As to the non-retnm of an execntion by, 

Validity of acts of, (^e/ncto .... 
Effect of suppressing fects which should be commnnicated to. 
As to authority of, to break open a door 
^ As to who is an, lie facto . 

What necessary to give a cause of action against an, . 
When trover will lie against an. 
When an, will be personally liable 



178 

178,185,223 

185 

919 fiSOMl 

. 323, 224 

238,239 

246 

247 



OMISSION. 

Omissioiv— Effect of, by sheriff to pay oyer money collected by him 
When }}l health will not excuse the, to act as assignee 

ORDER. 

Ordebt— When an, will be considered as an equitable assignmeni • 
What a netition for an ex parte, must state 



19 
21 



1Q7 

185 



OWNER. 

OwBm-^Right of, before his land can be sold for taxes . • 

When the, of goods will be entitled to damages 
When the; of a dwelling house may re-enter and takeposBeflsioa 
An action against stage, for loss of baggiBi(|<Q 
Rights of, of improTed^land 

When the, of land may maintain tre^ass . ' • 
When property may be left with'the former, . • 



59 

85 
203 
231-233 
243 
243 
248 



PARENT AND CHILD. 

P(AiiiiT AXb Cbilx>— As to a posthumous child claiming by descent aci heir q( 
its £ither . . . . « 

As K) the 1^1 maxim in relation to, . . , ' « 

As to a deed of land between, .... 
When a voluntary conveyance of land between, will be sostained 
A suit to set aside a conveyance between, • • 

PAROL. 

Parol — ^What may be proved by, testimony • . • , 

As to, executory agreements being void by the Statute of frauds . 
As to an agreement of submission being by, . • , 

When the interest of the mortgagee may be assigned by, • 

As to agreements which cannot be made by, • • , 



97 

99 

185 

186, 187 
186-191 



8 
10 
14 
22 
89 
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PARTIES — P ARTN ERS — PARTNERSHIP, ETp . 



Parol — When a, authority is sufficient to make demand on a note 
When» evidence is inadmissible 

When a party may give, evidence of tbe contents of books 
As to what cannot be supplied by, proof 
When, evidence cannot supply a defect in a recognizance 
"When a party may waive his right by« . . 

What a surety may prove by, . . 



34 

105 
108 
153 
213 
231 
240 



PARTIES. 

Pabties — As to compelling, to strengthen their appeal bonds . . 6 

As to the understanding of, to a submission • . .14 
When the ^ circumstances of, may be taken into account in 

damages . . . 14, 15, 16, 17 

When an agreement between, v^U be declared unlawful . 25 • 

When an agreement cannot be rescinded except by mutual consent of, 70 

When giving time will discharge the, having the right of recourse 103 

What will create the relation of master and servant between, . 164 

When a note made by one member of a firm will bind all the, . 194 

As to, testifying to the contents of a lost trunk . . 231 

PARTNERS. 

Partners — When men trading together will not be considered, . ■ 10 

Eflbct pf one, eubsoribing the.'hame of the firm as sureties . .193 

As to notes executed by, in their individual names . . 193 

W^en a party will be liable' as a ^ua^', . .194 

What sufficient to constitute a person a, . . . 195, 197 

When a surviving, will be entitled to sell the partnership property . 201 

PARTNERSHIP: 

pAXTi7£itsHi?-7-When the admissions of one member of a, will. bind the others 192 

As to what is a settled principle of the law of, . . 193 

When a person cannot claim to be a member of a, • .193 

As to transfer of the, effects by surviving partner . , 194 

When a per oentage on sales will not establish a, . ' • 200 



• PAWNEE. 

Pawkee — ^Wben the mortgagee will become, of chattels 



167 



PAYEE. 

Payee— Eflect of paying the .proceeds of a note to the, who is not the owner. 24 

When a, cannot eet up usury in a note . ... 83 

As to a suit by, on a ipntilated note . . • .175 

As to what cannot be set off against the, of a note • ... 217 



PAYMENT — PERFORMANCE — PETITION, ETC. 
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PAYMENT. 

Payment — When an attorney has no right to give day of, , .24 

What will not be considered a, . . .• 33 

When, of their proportion will not .discharge the joint makers of a note €8 

When the law will imply a promise of, . . . 68 

When an officer most be deemed as having assented to, . • . 80 

£f&ct of, made by parties to cross notes . . 84 

What will not authorize a demand of, at a particular place . . 96 

ESkct of extending the time of, of a bill . • . 104 

When, of an execution must be made in Constitutional .currency . 109 

When the effects of a' partnership must be applied in, of its debts • 193 

When a note must be presented for, at the residence of the maker ' , . 207 

As to bringing successive suits to coerce, . • . 210 



PERFORMANCE. 

Ffc^ ^joUlRCE — What only will excuse a carrier for non<^, of his contract 
As to damages.foc the nop-, of a contract for the sale of land 



54 

67 



PETITION. 
pETiX9(ur-— What a, for ah ex pof^te order must state 



185 



PEW HOLDER. 
Pew Hozj)£B— As to the rights and privileges of a, 



201, 202 



' PLAINTIFF. ' 

Plaintiff— What, piay prove in an action for assault and battery . 

Wii0n the nature of, 's businesB may be taken into account in damages 

When, is entitled to enter his appeal 

What necessary to enable, to maintain a bill of discovery 

When, will be considered as having adopted a fraudulent act 

Effect of, giving time to drawer of a bill . ; 

What a, must show before he will be entitled to recover damages 

When the first judgment will be conclusive against, 

WTien a, will be a competent witness for defendant 

When the title of, cannot be inquired into 

When, will not be allowed to make use of costs by way of penalty 

When, is not precluded fi-om proceeding m Equity • • 

When, must prove that the party adopted the seal 



14 

16 

29 

43.. 

61,62 

104 

117 

144 

192 

206 

210 

212 

216 



PLEA. 

Flea — When a, by attorney will be considered a nullitj' 
When a, will be held bad 



83 
155 
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POUCT — ^POSSESSION — FOWEB8, ETC. 



Fuu — What a> in repIeTin most show .' 

Ab to a, being insufficient to abate a writ • 

POLICY. 

PoucT—- As to a concealment in effectiog a, of Insurance . • 

Nature of a, of Insorance against fire . • • 

As to a, of Insurance by wife on the life of her husband 
When a yeaoA and cargo will be protected uider a, 

POSSESSION. 

PossBssiQH — As to property remaining in, of the assignor 
Who may join for the recovery of the, of land 
As to the, o{ property obtained by fraud 
Efiect of a landlord taking, of premises destroyed by fire 
As to, of mortgaged chattels under a contract 
Efiiect of, of a promissory note by maker . • 

Power of a partner who retains, of the store &c. after disBohttion 
As to the right of, of a pew holder » . • 

When the owner of a house may hiwfiilly take, of it , 
Effict of, of personal property by vendor after sale . . 
When, of personal property is sufficient evidence of tide 
Liability of trustee for permitting debtor to r^ain, 
\£Iffi»ct of husband not reducing to, the wife's cho9t in action 



914 
9M 



64 

133, 134 

135 

142 



31 
97 

118 
149, 150 
167 
174 
194 
301 
303 
315 

. 347 
351 



POWERS. 

PowBXS — When agent may prove the extent of his. 

As to the, of attorney to employ an assistant at his client's expense 

PRE-EMPTION. 
pBX-SMmoR. — ^Nature and effect of, rights . . 

PRESENTMENT. 

PusBNTitEiiT — ^When an actual, is necessary 

Gases where, is dispensed with . . . . • 

How a Grand Jury must make their, 9 

What, wiU not take the case out of the statute of non-claim • 
What WiU not authorize a want of, by holder of a note • ' 



8 
34 



903 
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■^ 96 

133,134 

175 

311 



PRESUMPTION. 

PxBSUMFTioir — As to the, when an insolvent selects his brother as assignee 18> 90 

As to the, in &vor of the legitimacy of children . . S^ 

What sufficient to rebut the* of innocence . • 108 
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PBIMA FACIA^-PKINCIPAL — ^PRlSONER, ETC. 298 

Pi^iniFTioN-^Af to, in hvor of the legality of the acts of Coort 1S4 

Asto, of authority of secretary of insurance company . • 133 

As to, of sarvivorship .... 135,140 

As to, being in favor of th6 correctness of judgments . . ' 145 

What will not repel the, of advancement . ' . . 188 

When the authority of one partner to bind the others will be preaomed 193 

PRIMA FACIA. 

Pboia. Facia^— What is, evidence of an intention to defraud crediton • 30 

Right of a plaintiff who has a, case ... 55 

As to pieatim^tions which are bat. . . . . 139 

As to f>o6ses8ion of a note being, evidence of .ownership • * Slo 

As to a tax deed bein| only, evidence of title . . . 340 

PRINCIPAIi. 

PuvcnPAL — Right of, to interest on money in the hands of Jus agent • 7 

When the,iWi]l be discharged from Hability • • 8 

When* will be protected against uuiawfol acts of agent . • 8 ^ 

When, will have no cause of action against a third party • 9 

As to who will be considered the attorney of, . . < 35 

As to statements made by a clerk for the benefit of his^ 90, 91 

Right of surety to resort to the, for reimbursement ' • • '103 

. ££^ct of a judgment against, and surety . • • 170, 171 

Wheuj cannot be a wimess for agent . . • 207 

When a, ia. a competent witness betweeii sureties . • 340 

PRISONER. 

Prisonbb— When ccmfessions of, will be allowed to go to the jury . 310 

m> • PROBATE. 

Pbobatet— When a paper must be passed to, before i; can be read to the jury 93 

, When a paper purporting to be a will cannot be admitted to, 135» 137, 143 

As to a mistake by clerk in the, of a deed . . 166 

PROFITS. 

PitorXTS — ^When a share in the, will not constitute men partners . 10 

When a pdrty may stie in Chancery for his share of the, . 193 

Nature and effedt of receiving a share of the, . . . 195-300 

££&ct of taking a moiety df all the, indefinitely . • 198 

PROMISE. 

Pbowsb— When the jury may infer a, to pay . .84 

When a bankrupt will be bound by his, ... 35 
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PROMISSORY NOTB — PBOOFt 



Fbomise — ^What a safficient, to render a corporation liable . 
Caaes where the law will imply a, . . ' . 

, As to a, of payment by a factor 
As to what is included in a, by landlord for repaiiB . 
When a, cannot be enforced^ 

What necessary where the holder of a note snes on a. 
When the law will not imply a, . 
When a tenant need not prove a, for contribution 



.70 

84 

112 

148 

SIO, 255 

211 

239, 
241 



PROMISSORY NOTE. 
Pbomissob^ Note — Ef^ct of taking the, of agent with knowledge of his agency 



As to an actipn on a, against a bankrupt 

What necessary in a. 

Right of a corporation to make a, . 

Eflfect of an agreement not to sue one signor of a. 

As to fraud in procuring the diteharge of a, 

ESkct of dating a, at a particular place 

As to a writing on the back of a negotiable. 

As to a name being inserted by mistake in a, 

An action of assumpsit on a. 

What must be proven in a suit on a mutilated, 

When a, cannot be given in evidence 

When, the maker of a, cannot set off a demand against payee 

As to a, payable oif demand • • 

As to giving a, in payment of goods 



35 
43 

70 

79 

88,89 

96 

101 

105 

172-174 

175 

211 

. 217 

237 

249 



PRQOF 

PsooF — When, of payment will not discharge an agent 

As to the necessary, to sustain an action for burglary 
What not sufficient, of a fraudulent intention . . ^ 

As to the necessary, in cases of divorce 
What held to be insufficient, of demand 
As to the necessary, in a trial for murder . - 

When no recovery can be had without, of damages 
As to the necessary, in an action to recover money for another 
When no, of demand on the part of the plaintiff is neceflsaiy' . 
When the burden of, will be on the opposite party , 
What cannot be shown by extrinsic, . • 

As to the necessary, in cases of waiver ^ * . 

• When express, of payment is not required 
When parties cannot join without; of a common interest 
What will be competent, of the execution of a note • 



24 

J2,53 

88, 89, 92 

97 
109 
124, 126 
145 
209 
210 
212 
227 
231 
233 
248 
265 
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PRCiPERTY — PROPRIETORS — ^PROTEST, ETC. 
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PROPERTY. 

Pboferty — ^Liability of a railroad corporation to sale onder execution » . 69 

As to an- erroneous allotment of, . . . ' • 93 

Wlien Courts should not unsettle the title to) . . . .> . 97 

When the wife's interest in, will survive to her . . 121 

When the, of a deceased infant cannot be recovered • . 130 

~ As to the claims of separate creditors on partnership . . 193 

When partnership, will be treated as personal, . • . , 20 1 

As to the, of principal being primarily liable • . . 207 

• ^ When the, of the principal may be followed into the hands of others 209 

What such a taking of, as will amount to robbery . . '. 214 

When a judgment will be conclusive as to the right of, , . 221 

As to taking, under a statute authority . . 233,234 

When growing trees or grass may become personal, . • 245 



PROPRIETOR^ 

pROPKi£TORS~-Right of adjoining, to ancient lights 

When railroad, are not liable as conmion carriers 



11 

55 



PROTEST. 

PltOTEsrr — As to, of a bill of exchange which falls due on Sunday 
How a notary may give notice of, in certain cases 
As to whom the holder must give notice of. 



% 44 

56 
211 



PURCHASE. 

Purchase — As to the, of a chose in action by attorney . . .23 

Effect of a party failing to comply with his contract of, . 101 

As to an agreement to, cotton jointly . . . . . . 194 

As to a party claiming under an intention to, . • 203, 207 

When a, will be void as to creditors . , . . 216 

As to the interest of a party who pays, only a nortion of the, money 249 



PURCHASER. 

PtTRCHASER — As.to an attorney becoming a, under his client's execution . 
What necessary to bind a, at auction sales 
When a memorandum signed by auctioneer will bind the, ' 
When, is a competent witness 

As to the rights of, at a sale nnder a voidable execution ^ 

When a, will be entitled to relief in Equity - . ^ 
As to the interest of, being but a lien . . >• 

As to a, of real estate pendente lite . • 

^ . Efl&ct of a, paying for goods with the notes of third persons " • 

T. When a, must abide the rule of caveat emptor 



24 

25,26 

28 

35 

110 

113 

145 

212 

215 

215 
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tUSAL ESTATE — ^RECEIPT— rBECEIVEB, ETC. 



Po3CHA8iE-^Rl^t of, of land sold as baildingiots 
Ab to rights t€, ft t flfaeriff'8 sale 
When a sale will pass no title to, . ■ 
Right o( to buy op a prior contract 



9ie 

840 
S4S 



REAL ESTATE. 

RsAli EsTATB — As to a purchase of, by attorney under bis client's ezecntion 
As to dower where tb« legal title to, is vested as security . 
When execators will not be allowed to sell, to pay expenses 
As to a conveyance of, in trust 
Liability of, of a partnership for its debts 
When, will be treated as personal property 



RECEIPT. 



\ 



RscEDPT — ^Aa to a, given by attome^ifor a note placed in his hands 



24 
100 
111, 
163 
195,200 
201 



RECEIVER. 

RsoBivsBi — ^Aato acts which will authorize the appointment of a. 
Power of, of insolvent corporation 
What a, will not be allowed in pasaihg of his aecouniB 



50* 
71 
21^ 



RECOGNIZANCE. 
Rbcoohizakcb — ^Ab to a, and what it miist show 



213 



RECORD. 

Recoxd— Afe to power of Court to amend the, 

As to an attorney withdrawing his name after it haBl)eenenteted on the 

EfEbct of an admission by the attorney of. 

When a'cbiivibtibh id well sustained by the. 

What creates no debt of, by the laws of New- York 

As to statements made in the, 

As to what must ,be shown af&matively by the, 

What must be shown in the caption of a, • ^ 

When the evidence of a deceased wimess must be proved by the, 

, RECOVERY 

Rboovert — As to. a, for senses rendered ta attorney . 

What only a bank is entitled to, where the loan is usoHous 
When no, of money loaned can be had 
When a, of part of the d'ebt will bar an action for the reMdae 
When a judgment will be ineffectual as a ground of. 
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• 117 

124 
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BBLEA8B — RENT — REPLEVIN, ETC. 
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-—When there can be no, of money t>aid on a note . 
As to the, of a deed deposited with the defendant 
. As to what will not ^ary the, in an action 'against acceptor 
When there can be no, without proof of payment 
When there can no, of money deposited with a banker 

RifclASB — ^What will not operate as a. 

When a party is not a competent wimess without a, 

RENT. 

RsHT— Aff to a recovery of, for premises destroyed by fire 
Effect of express stipulations in contracts for. 
As to bankmptcy being pleaded in bar of. 



84 

94 

105 

209 

$34 



79 
254 



. 149-160 
313 
241 



REPLEVIN. 

RuLBTiN — What sufficient in an award in, . 
When the husband may maintain, ' . 
What a plea in, must ahow , . • 

REPLICATION. 

Retzjcatioiv — ^When a, to a special plea wilt be held bad 

What should appear in the, * . . • 

REPRESENTATIONS. 

RshtKSEiiTATZOif»— As to an escape obtained by firandalent, 

Eflfect of, that a note was business paper . • 

As to fraudulent, of defttidant *. x' 

What not sufficient proof of firaudnlent, 

As to &kie, by vendor of land 

When an action on the case will lie for fiilse, • 

A* to, of a bidder at a sheriff's Sale 

RJ5PRESENTATIVE. 
RKFBiSBRTATTrB — ^As to a vecoYeT} by personal, against legatee 
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. 88,91 

89 
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RESCISSION. 

Rgkasgioif — ^As to, (ff written contract 

What ctonot be treated as a money demafnd without a, 
Whfen there can be no, except by mutual consent of parties 
' What Will amount to a, of a lease 



41,43 

67 

70 

149,150 



298. • BESIDBNCE — RETTTRN DAY — ^ROBBERt/ £TC. 

Rescissiok — What no ground for, of contract . • • S14 

* 

When Equity will decree a, of contract • . ; S49 

RESIDENCE. 

Rbudence — Ab to the constructive and legal, of a cozpoiation . 70 

As to presumptive evidence of, * . . . .96 

As to what is necessary where the, of non«resident is known • 171 

When the holder of a note must make presentment at the* of maker 207 

As to the, of officer who serves a writ . . . 5236 

RETURN DAY. 
Retubn Day — When the writ need not be served eighteen days before, . 346 

ROBBERY. 

Robbery — What sufficient to constitute the crime of, . . 214 

As to who will be entitled to rewards ofi&red in caies of, • . 214 

SALE. 

SAX.E— What considered unlawful at an auction. 
What necessary to perfect a contract of. 
When a, for taxes will be unlawful and void 
As to a, being uninfected with fraud or concealment % . 
When a widow may compel a, of land so as to have her dower . 
As to a, under an execution which is voidable 
When a, is voidable . . . . , 

When a, will be declared void • . • « 

Effect of a mortgagor retaining a power of, . . • 

As .to a, of interest in a partnership . . • 

When a commission on, will not create a partnership . 
Effect of the, pf a privilege by a Sjtate . . ' 

As to a> of lots with a reservation . • . • . 

When a, of land for taxes will pass no title . • 

SCIRE FACIAS. 

SctBE Facias — As to a, being served two days after retnhi days 

What will sustain a, on a bail bond . * . • 

SEAL. 

Bkal-^As to an easement passing by deed under, • • • 9 

f When the, of a party cannot be inferred . • • 176 

When many obligors may adopt one, . . . .216 

As to a person being deputed imder the hand and, of sheriff • 223 

As to the same of commissioner not being written across the> • 854 



25 




50 




gd 




88 




lOD 




110 




113 




146,215 • 





167 




195 
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216 




240 
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216 




227 





8ECXTEITY — SET OFF — SETTLEMENT, ETC, 

SECURITY. 

Securitt — When administrator will not be compelled to giye additional, 
Extent of, required to be given by trustees 
As to stock being pledged to«a bank as collateral, 
When the Court tnll not deprive the Cestui que trust of bis eqi)itable 
Efiect pf receiving part of the debt and talcing a new, 
When taking a new, will not operate as a discharge 

SET OFF. ' 

SxT Off — As to what cannot be, against a £xed money demand 

When the maker of a note cannot, a demand against the payee 
When one of two defendants cannot, a debt due to him alone 
What a party must do to entitle him to. 
As to the statute of limitations being a bar to defendant's, 
When a, cannot be made available 

SETTLEMENT 

SBTixBMfiNT — As to a, by administrator de bonis non . 

When an exeeutor is chargeable with interest from date of, . 
When a marriage, will be construed according to the lex loci 
contractus ..... 

* SHERIFF. 

Sbbbiff — ^W'l^en a, will not be permitted to amend his return • 

When an assignment of fees by, will be declared void • 

An action against, for fraudulent assignment • 

When the, will not be liable for an escape 

A suit against, for a fraudulent escape 

What only a, can receive in payment of an'elecution 

Effect of a, paying hist)wn money in satisfaction of an execution 

Effect of a, violating the principles of Equity • , ^ 

When a Ale is not divested of the characteristics of a, sale 

When a, will be justified in breaking a door . • 

When a party will have all the powers of a. 

As to money received by, after expiration of office 

As to death of, without paying over money collected . * • 

When a, cannol legally serve out a writ '. • 

SIGNATURE. 

filSNATUAB — When the, of appraisers is considered a mere nullity 
When the, of the party is necessary to render a sale valid 
As to the, of a notary to notice of protest being sufficient . • 

EBixt of a, to a blank paper intended as negotiable • 
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109 
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224 
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SLANDEtl — SLAVE — SPECXFIC PERFORMANCE, ETtJ, 



SlovATURB — Gi^ct of the, of a party not being opposite the seal 
As to praof that the, is genuine . ' 



176 
227 



SLANDER. 

Slakdek — As to ^at ii lecessary to constitute. 
An action for, 



. 227,228 
22S-229 



132, 



SLAVS 

/ 

Slavb— As to, left to minor children by will • 

As to a conyeyance of land and, in trust • 
Effect of a beqnest of, to husband in trust . . 

What good cause of challenge on the trial of a, 
When the removal of, will not defeat the lien on thisiU 1 
When the value of a, cannot be set off against a note 
Vor what purpose only a, can appear in Court • 

An action by,. to recover his freedom 

SPECIFIC PERFORMANCE. 

- • 

SPECIFIC Pbaforhaicce^— When there must be a, by a party to entitle iiim 
to recover . . • . . . 

When, of a cbntract will be decrecfd . . 

When a party cannot compel the, of a contract 
As to a waiver of, by parol . 

STAKEHOLDER. 

Stakeholder — Liability of, for money deposited in his han<l9 

When the loser may demand a return of his money firom the, 

'.STATDTE. 

Statutb — ^When a parol agreement is void by the, of frauds 
As to auction sales being within the, of frauds 
As- to notices which are required by, « . < 

When an indictment must conclude " against thei form of the," . 
' What not sufficient to take a note out of tbie, of noa-claim • 

As to disturbing a religious assembly being indictable under the, 
What necessary where property is taken under a, authority 
As to a loan which is not a violation of the. 
When the, of frauds will not a^t a conveyance 

STATUTE OF LIMITATIONS 

DTATUTK OF Ldutations — When the operation of the, may be waived . . 
As to the equitable security of n Cestui que trust irhste a debt ia bar- 
fed by tha, . » • • 
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144 
217 
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229-S30 
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34 
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175 
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233,234 

248 

251 



37 
57 



'^"•"'^m^^'wi^mr 



I »■"» 1 VM iiij ■ I i*p(>ia»«ve««i- 



STJBPCENA — SUICIDE — SUIT, ETC. 

9t^xt7TB op Limitations — What only will bring accounts wi^i^n the opera* 
tion of the> ' ... 

When the, will begin to nin 

■ • # » 

SUBPOENA. 
SuBW KH A— Effect of not serving defendant with* to hear jtoidgment 

SUICIDE. 

Smcms— when, will not vitiate a policy of Life Insurance 
As to what the term, imports . • 

SUIT. 

Surr-^As to a report of auditors including matters not in, 

Efiect of plaintiff removing out of the State pending the, 

When no action will lie at the, of a bank for a third party 

As U^ costs where compensation of attorneys is changed pending, 

Elfiect of not giving a co-defendant notice of. 

As to children bom l:tefoie commencement of a, for divorce 

When vendor may bring, without a previous notice to quit 

As to what endorser m^y recover in a, upon the acceptance 

When the wife is not a necessary party to a, by husband • 

As to who must join in a, for partition 

As to a, by surety to reach credi'us of an inscdvent prineipal. 

As to bringing successive, on the same judgment 

When no demand is necesaarv to maintain. 

What a party cannot do after, brought • 

SUNDAY. 

StnxDAY — When a bill of exchange may be protested that falls due on, 

When a person cannot maintain an action for injureis received on. 

As to contracts made on« . . • 

• - • ♦ 

When a judgment pronounced on, will be null and void • 

SUPPLEMENTAL BILL. 
SuPTLEMENTAL BiLL — As to filing a, making a fraudulent assignee a party 

SURETIES. 

flORSTiES— Right of, on a note given for a particular object 

As to an assignment by sheriff lor indemnity of hifl| • 

When an award will be binding on. 
When no action vnll lie against the, on a note . 
. Liability of, on constable'? bonds . 

When^ are entitled to contribution fit>m their eo-, 
. Right of, to require the credit9r to enfisrce his remedy . 
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208 

210 

210 

233 
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44 
239 
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8.4 
18,19 

28 
31 
65 
68 
103 



802 TENANT — TENANT IN COMMON — TjfeSTATOR, ETC. 

BuMxraa — When* become principal debtors . . 170, 171 

When one partner cannot bind the firm as, on a note * . 193 

As to Chancery granting relief to, . . . . 207, 308 

Nature of the relation between a debtor and his,. , . 209 

When the, of a sheriff will not be liable . ■ • . 223,224 

When Chancery will not interfere to relieve, - . . 240 

TENANT. 

Tknamt — As to responsibility of, for accidental injuries . 7 

-Liability of, for rent in case of fire « . . • 7, 149 

As to a, for a year having an insurable interest in buildings . 142 

As to a promise to pay, for repairs • • . 148 

As to a bond given by the surety of, . . . . 242 

TENANT IN COMMON. 

4 

TsNAUT IK Common — As to outlay of money for improvement by, . 241 

TESTATOR. 

Testator — As to a debt due the, being considered |fsi part of the estate 153, 154 

What not sufficient to avoid the will of, • . . 252 

Effect of a sale by, after making his will • • - . 253 

' As to a will being attested in presence of, . • . ' 254 

TESTIMONY. 

^teriMoinr — When, is conclusive as to a fraudulent assignment • 19 

As to, which should be permitted to go to the jury • 90, 91, 131 

As to necessary, to prove children illegitimate . • 98, tOO 

Admissibility of dying declarations in, . . • 101 

When the Court may permit, to be withdrawn . . 108 

As to what may be rebutted by, . " . • 129 

What not competent, in cases of insanity . . • 131 

When only the, of wife can be received against her husband • 252 

TITLE. 

Title — ^How only the right or, to an easement can pass . . 9 

E£fect of accepting a doubtful, vith knowledge . .67 

As to what will not afiect the, ti) personalty in a suit . • 93 

As to a recovery after the, has passed to a third person . • 113 

As to a mortgagee claiming, against a purchaser . . • 167 

When the, of an officer de /ac/o cannot be called in question * 178,181 

When the, of a party will not be subject to investigation . 203,207 

When a sale will not be rescinded if plaintiff is willing to make, 214 

Efifect of a bailor having no, to goods • • • • • 219 



thansfer — trespass — ^trial, etc. 
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TrrUE — When the, of a party cannot be disputed 

When a sale will pass no, . . . , • 

When a tax, will be utterly void 

When a purchaser cannot defeat the, under which he claims 



223 
240 
240 

248 



, TRANSFER. 

TsmsFER — As to property remaining in possession of affiiignor afler, 
When an attorney has no authority to endorse and, a note • 
What will amount .to a legal, of money 
As to a, of notes being usurious 

What not necessary to give validity to the, of a draft . 
Efiect of the, of a policy of insurance 
As to a grocer's license not being transferable . 
As to a, of the effects of a firm by a surviving partner 
As to a, of property by the acting partner 
As to a sale operating as a fraudulent, . • 



21 

24 

80 

82 

105 

132 

156 

194 

195 

246 



TRESPASS. 

f 

Trespass — What the jury may take into consideration m an action o^ 

An action of, for assault and battery 

What does not amount to a. 

Effect of accepting goods taken in, . ■ . - 

When a constable is liable in, . . 

When a levy by the coroner will be considered a. 

When, quare elausum fregii may be sustained 

When a pew holder may sustain an action of, • 

An action of, quare cla^siim fregit 

As to the measure of damages in arilaction of, 

As to an action of, for 9utting timber 

When plaintiff may recover for distinct acts ofj 

TRIAL. 
Tbial — As to the separate; of persons jointly indicted 

• . "^ TROVER. 

« 

Troysr — As to what a receiver may maintain, fi>r • 

An action of, for goods obtained by false pretences. 
When an action of, cannot be sustained 
When .a party will be chargeable in, • 

When, will lie agamst an officer . • 

TRUST. 

Tttnrr — ^Whcti the terms of a, render' 'ts validity questionable 
When a, cannot ^ upheld ■. * • 



14 
14-17 
53 
62 
66 
69 
150 
201 
219 
242 
243-245 
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71 

113-115 

166 

239 

246 
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TBVSTEE — ^UNDERWRltBRS — ^USUKIOUS, ETC. 



Xrust— When endozBera may ptirsae a, fond in their own name 
As to real estate^ being conveyed -in, for husband and wife 
Duty of a trustee who accepts the, 



57 

m 

9i7 



TRUSTEE. 

Tbvstbb — Extent of security required to be given by, . . • 6 - 

As to assignee acting in contravention of his duty as, . • 91 

What cannot be attached by, process . .45 

As to the right of one of several, to withhold a deed . • 94 

When, de facto may maintain an action . ' . . 95 

When the husband wlU hold merely as, . • 121, 123 

As to contracts made by feme eoverf wi^out the interviention of a, 135, 140 

Duty of, of a public charity . . . 246 

When <mly a, will be entitled to the protection of Court . 247 

UNDERWRITERS. 

UvnBRWBiTiBS— When consent of, is necessary to give validity to a transfer 132* 134 

• USUJIJQUS. 

nsDUous — ^When a contract will be held, « . • . 32 

When defendant cannot set up usury in a note . .44 

When a transfer of notes vnll be declared, ... 82 
When a note will be valid against the maker although discounted on, tezms 83 

As to a reservation of interest being held, . . • 143 

When loaning nncnrrent money wiU not be, . • • 248 



VARIANCE. 



Variakcb — ^When a, would be held fatal 
What'held not to be ii fiital. 



174 
213 



VENDEE. 

Vs!n>BE— When no property passed to the, under a contract 
ESkct of fraudulent representa.tions by vendor tO| 



249 



VENDOR^ 

ViNDOR — As to an auctioneer being the agent of both, and 
When, may sue without a. previous notice to <pu,i 
Liability o^ for false icepresentations 
As to property remaining with, after sale 
When, cannot sustain an action on book account 
When, wiU not be' relieved against a mistake 



101 
113 
215 
249 
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VEBDICT — VESSBIr-^VOID, ETC, 



805 



VERDICT. 

rEEDicT — "When a, will not be set aside for ezcessiye damages 
Wh^n a judgment may be arrested after. 
As to a, on part only of the counts of an indictment • 

« When the Court will not djsturb a, ... 

As to a new trial being granted because the, was against evidence 
When the sickness of a juror will be no cause for setting aside the. 
As to a general, where one count is defective . 



15 

93 

147 

196 

fim 

239 
950 



VESSEL. 

Vb3S£L — What not sufficient to render void an insurance on» 
Efiect of owners letting a, on shares. 



142 

S50 



VOID. 

VoiD^-When an agreement will be fraudulent and, 
What'sufficient to render a written contract, 
When a sale for taxes will be held unlawful and« 
When an agreement to cancel will not Tender a de(d« 
When contracts will -be held, or voidable . 
Aa to what will render a new security. 
When a judgment will be voidable but not, . 
What will render a lease or deed. 
When a mortgage of personal property is^ 
When an obligation is not voidable 
When a sale of personal property will be declared. 
When a sheriff's sale will be, '^ . 

What such an alteration as will render a note, 
When contracts made on Sunckiy will be held, 
When a tax title will be utterly, . 
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167 
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182 
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215,216 
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227 
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239 
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240 



WAIVER. 

WAiTXk — What will be considered a voluntary, of support . 

What amounts to a, of default by plaintiff . 
Admissibility of evidence for the purpose of showing a^ of notice 
As to what will not be considered as amounting to a, • 
When a, of the forfeiture of a policy is not binding , 

When a, must be clearly and distinctly proved 



46 
96 
105 
118 
202 
231 



WAREHOUSEMAN. 

i 
• 

WjaoaioTSEXAN — ^As to goods being taken from the custody of, 
Aa to the lien ofy on goods £ot storage 



919 
290 
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WAESAirry-^WIDOWr-WIFEi ETC. 



WARRANTY. 

Wah&anty— ;^As to the measure of damages for a breach of. 
Effect of a, of soundness 



85 
251 



WIDOW. 

Widow — When the, muit sue in the name of husband's administrator 
When dower cannot be assigned to the,v 
As to a bill filed by a, for performance of a marriage settlement 
When only a, will be entitled to dower . * 

WIFE. 

Wife — When the separate estate of, will pass to her next of kin . 
When thesis a competent wilness for her husband 
As to dissolving marriage contract for adultery of, • 

What not sufficient to convey. the, interest in the premiaes 
When the .interest of the^ will survive to her 



46 
100 
163 
186 



11,13 

49 

91 

119 

121 

129 



When the, may be punished in cor\junction withvher husband 
^Vhen a judgment obtained by husband will belong to, by rihrvivor- 

ship . • . . • . 135, 136, 140 

When the, may prove the contents of a lost trunk . . .231,232 

When only the testimony of, is admissible against her husband . 252 



WILL. 

WiUf—Ljabihty of executor for the faithful performance of the trusts in a. 
As to a husband being a mere trustee under a, 
When only a feme covert may make a valid, • • 

As to money in the hands of a banker passing under a. 
When only a party is incompetent to make a, . • 

As to what is a settled principle in the construction of. 
What amounts to a revocation of a, . • • 

Effect of a, containing valid and void trusts 
As to how a, must be attested . . •• • 



110 
122 
136, 140 
.235 
252 
252 
253 
253 
254 



WITNESS. 

• • » . • 

Witness^- When an agent may be examined as a, . 

When a purchaser is a competent. 

What necessary to entitle complainant to be exanii:ied as a. 

As to making a surety on an attachment bond a. 

When the wife is a competent, for her husband . . 

As to a grand juror being a competent, • • 

When a surreyor of highways is a competent, .^ • 

As to the opinions of, in, cases of insanity . • 
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35 

43 
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49,231,232 

119 

119 
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WBtT — ^WRITTEN COHTKACT— IFXII OF SBBtW. 

VftntA — Aa tajixe nae of a memcrandmn br, 

Whra a public officer cannal be eiamiaed as a. 
When a plaintiffwUl be a compe teat, for iefeniani 
As to what will go to the credi) of. 
When a principal is not a competent, for agent , 
Ab to a written inslnimeDt not beiug attested by 
When one joint makei of a note ia not a competent, 
Wben, though incompetent ia entitled to his feea 
When a party cannot have a new commiaadon to re^ 
As to admissibility of evidence of deceased. 



WRIT. 

WaiT — What may be properly denied in a reiom to a, of allachment 
Aa to who may apply for a, of mandamus . 
Aa to a, having lost its validity 
As to the powers of a pemon depnied to serve a. 
When a, witl not be abated , . 
When a ^riff cannot serve a, . 

WRITTEN CONTRACT. 

Wbiiteh CoHTEiCT — When a, will be declared illegal and toid' 
Effect of, for the sale of land 
Aa to a mistake in a, . 

, WRIT OF ERROR. 

Wbitof Eseob — As to a, bionght by a consul of & foreign power 
Ab to coau in the proaecntion of a, , 
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